
IN THE SUPREME COURT OF THE 
 DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA  

 
 

In the matter of an Application under Article 126 of the 
Constitution of the Democratic Socialist Republic of Sri 
Lanka 

 
 
Vasudeva Nanayakkara 
Attorney-at-Law 
Advisor to His Excellency the President 
Secretary, The Democratic Left Front  
49 1/1, Vinayalankara Mawatha 
Colombo 10. 
    Petitioner 
 

SC FR Application No.   209/2007                      Vs 
 
1. K.N. Choksy P.C., M.P. 

Former Minister of Finance  
23/3, Sir Ernst De Silva Mawatha 
Colombo 7. 

 
2. Karu Jayasuriya, M.P. 

Former Minister of Power & Energy  
2, Amarasekera Mawatha 
Colombo 5. 
 

3. Ranil Wickremesinghe M.P. 
Former Prime Minister 
115, 5 th Lane 
Colombo 3. 

 
4. Chandrika Bandaranaike Kumaratunga 

Former President of Sri Lanka 
Horagolla Walawwa 
Horagolla. 

 
5. Milinda Moragoda M.P. 

Former Minister of Economic Reform  
3/2, Allen Methiniyarama Road 
Colombo 5. 

 
6. Sripathy Sooriyarachchi, AAL, M.P. 

Former Minister, Public Enterprise Reforms  
22, Niwasa Mawatha 
Rilaulla 
Kadana. 
 

7. Charitha Ratwatte 
Former Secretary to the Treasury 
16, Jawatte Road 
Colombo 5. 

 



 2 

8. P.B. Jayasundera 
Secretary to the Treasury / Former Chairman, 
Public Enterprises Reform Commission (PERC) 
Secretariat 
Colombo 1. 
 

9. P. Weerahandi 
Former Secretary 
Ministry of Power & Energy  
410/7, Baudhaloka Mawatha 
Colombo 7. 
 

10. Daham Wimalasena 
Former Chairman 
Ceylon Petroleum Corporation  
Member, Technical Evaluation Committee 
22/11, Subadra Mawatha 
Madiwela. 
 

11. Upali Dahanayake 
Former Director, Ministry of Finance 
Member, Technical Evaluation Committee 
32, Peiris Avenue, Idama 
Moratuwa. 

 
12. A.W.C. Perera 

Former Addl. Secretary  
Ministry of Economic Reforms 
Member, Technical Evaluation Committee 

        57/2, Rajamaha Vihara Road 
        Pita Kotte.   
 
13. Shamalee Gunawardene 

Attorney-at-Law 
Former Director Legal, PERC 
500/111, Thimbirigasyaya Road 
Colombo 5. 
 

14. DFCC Bank 
73/5, Galle Road 
Colombo 3. 

 
15. Commissioner of Lands 

Land Commissioner’s Department  
         7, Gregory’s Avenue 
        Colombo 7. 
 
16. Sri Lanka Ports Authority 

19, Church Street 
Colombo 1. 
 
 
 



 3 

17. Ceylon Petroleum Corporation  
109, Rotunda Tower 
Galle Road 
Colombo 3. 

 
18. John Keells Holdings Ltd. 

130, Glennie Street 
Colombo 2. 
 

19. Lanka Marine Services Ltd.  
69, Walls Lane 
Colombo 15.  
 

20. Susantha Ratnayake 
Chairman 
John Keells Holdings Ltd. 
130, Gleniiie Street 
Colombo 2. 
 

21. V. Lintotawela 
Former Chairman 
John Keells Holdings Ltd. 
55, Abdul Caffoor Mawatha 
Colombo 3. 
 

22. Nihal Sri Ameresekere 
Former Chairman, PERC  
167/4, Vipulasena Mawatha 
Colombo 10. 
 

23. W.M. Bandusena 
Former Chairman, PERC 
XB 1/2/2, Edmonton Houses 
Kirulapona 
Colombo 5. 
 

24. W.A.S. Perera 
Chairman, PERC 

        West Tower, 11 th Floor 
        World Trade Center 
        Colombo 11 

 
25. Channa De Silva  

Director General 
Securities & Exchange Commission of Sri Lanka 
(SEC), Level 11-01, East Tower 
World Trade Center 
Echelon Square 
Colombo 1. 
 
 
 
 



 4 

26. Lalith Weeratunga 
Secretary to His Excellency the President 
Presidential Secretariat  
Colombo 1. 

 
27. Wijeyadasa Rajapakshe P.C., M.P. 

Chairman, Parliamentary Committee on Public 
Enterprises (COPE) 
17, Wijeba Mawatha 
Off Nawala Road 
Nugegoda. 
 

28. Inspector General of Police 
Police Headquarters 
Colombo 1. 
  

29. Deputy Inspector General of Police 
Criminal Investigation Department 
4th Floor, New Secretariat Building  
Colombo 1. 
 

30. Chairman 
Commission to Investigate Allegations of Bribery or 
Corruption  
36, Malalasekera Mawatha 
Colombo 7. 
 

31. Hon. Attorney General 
Attorney General’s Department 
Colombo 12. 

   Respondents  
 

32. Sri Lanka Shipping Company Limited 
46/5, Nawam Mawatha 
P.O. Box 1125 
Robert Senanayake Building 
Colombo 2. 

 
33. Lanka Maritime Services Limited 

3rd Floor, Robert Senanayake Building 
46/5, Nawam Mawatha  
Colombo 2. 
 

34. Lanka Services (Pvt) Ltd. 
1st Floor, Robert Senanayake Building 
46/5, Nawam Mawatha  
Colombo 2. 

Added-Respondents 
 
TO:  HIS LORDSHIP THE CHIEF JUSTICE AND THEIR LORDSHIPS AND LADYSHIPS THE OTHER HONOURABLE 

JUSTICES OF THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA 
 
 



 5 

 
 

WRITTEN SUBMISSIONS OF THE 22ND RESPONDENT 
 
 
Upon the conclusion of the Arguments on 27.3.2008 Your Lordships’ Court directed that Written 
Submissions, if any, be filed on or before 9.5.2008 on matters arising from submissions already made in 
Court. Accordingly, these Written Submissions are being respectfully tendered to Your Lordships’ Court.  
 
 
NOTES SUBMITTED WITH ORAL SUBMISSIONS MADE ON 26.2.2008 
 
It is respectfully submitted that the under-mentioned Notes, tendered to Your Lordships’ Court, 
with Oral Submissions on 26.2.2008, be read and construed, as part and parcel of these Written 
Submissions. 
 

Note 1 –  PERC Act No. 1 of 1996 
Note 2 –  Overall Issues 
Note 3 –  DFCC Business Valuation of 19th Respondent, LMSL  
Note 4 –  Observations on Affidavit of 8th Respondent, Secretary to the Treasury 
Note 5 –  Detail Note in relation to salient marked Documents  

 
 
DOCUMENTS SUBMITTED WITH A BRIEF NOTE ON 14.3.2008 
 
It is also respectfully submitted that the under-mentioned Documents Numbered 1, 2, 3, 4 and 5 
tendered to Your Lordships’ Court on 14.3.2008, together with a Brief Note thereon, also be  
read and construed, as part and parcel of these Written Submissions. 
 

Document No. 1 –  Guidelines on Government Tender Procedures, as set out in Public 
Finance Circulars 

Document No. 2 –  PERC Annual Report 2004 
Document No. 3 –  PERC Report dated 27.10.2006 on the divestiture of the 19th 

Respondent, LMSL submitted by the 23rd Respondent, then 
Chairman PERC, for the COPE Investigation  

Document No. 4 –  Site Lease No. 161 dated 6.8.1999 between 16th Respondent, SLPA 
and SAGT  

Document No.5 –    New Revenue Proposals & Estimated Expenditures - 2008 
 
 
WRITTEN SUBMISSIONS DATED 22.10.2007 
 
It is respectfully further submitted that the Written Submissions tendered to Your Lordships’ 
Court on 22.10.2007, prior to the commencement of the Argument, be also read and construed, 
as part and parcel of these Written Submissions. 
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SUBMISSIONS IN CONCLUSION  
 
 
These submissions in conclusion are respectfully submitted under the under-mentioned 
‘Headings’: 
 
 
 
A)      Purported transfer of Land 8A 2R 21.44P at Bloemendhal 

Road, Colombo 13, is ab-initio null and void, and 
fraudulent  

 
 
B)   Sale of 90% Shares of 19th Respondent, LMSL and the 

‘Process’  
 
 
C)  Agreements (P19(a)) /(b), (P19(c)) and (P27), including the 

Sale of 90% Shares of 19th Respondent, LMSL  are ab-initio 
null and void, and fraudulent 

 
 
D) 14th Respondent, DFCC Bank’s ‘Business Valuation’ 
 
 
E)       Joint-Objections by the 18th, 19th, 20th and 21st Respondents 
 
 
F)   BOI Approval granting Import Duty Concessions and Tax 

Holidays to 19th Respondent, LMSL 
 
 
G)   Questionable conduct of those holding ‘selected public 

office’  
 
 
H) 26th Respondent, Secretary to H.E. the President has not 

opposed Petitioner’s Application 
 
 
I) Shirking of responsibility by those holding ‘elected public 

office’   
 
J) COPE Report to Parliament submitted by the 27th 

Respondent, Chairman COPE on the Sale of 90% Shares of 
19th Respondent, LMSL, not disputed by the 27th 
Respondent  

 
K) Role of the Hon. Attorney General and his Officials  
 
 
L) Privatisation in our Country ! 
 
 
M) Conclusion  
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A)  Purported transfer of Land 8A 2R 21.44P at Bloemendhal Road, Colombo 13, is ab-

initio null and void, and fraudulent  
 
 
1. a)  It was well and truly established that, under and by virtue of Section 23 of the Sri Lanka 

Ports Authority Act No. 51 of 1979, as amended by Sri Lanka Ports Authority 
(Amendment) Act No. 7 of 1984, the Land in issue was rightfully and lawfully the 
freehold property of the 16th Respondent, Sri Lanka Ports Authority (SLPA).  

 
b) i)  The aforesaid Document No. 4, i.e. Site Lease No. 161 dated 6.8.1999 by and 

between the 16th Respondent, SLPA and  South Asia Gateway Terminals (Pvt) Ltd., 
(SAGT) undisputedly  established the foregoing, 

 
ii) the 18th, 19th, 20th and 21st Respondents in their Statement of Objections at paragraph 

96(f) have admitted that the 18th Respondent, John Keells was the leading promoter 
and is the single largest shareholder of SAGT, and  

 
iii)  therefore, the 18th, 19th, 20th and 21st Respondents are thus estopped from pleading 

otherwise; and if they so plead, would it not then be an assertion on their part, that the 
SAGT transaction is ab-initio null and void ?!    

 
2. a)   SLPA Act No. 51 of 1979, as amended, has not conferred power on the SLPA to sell any 

Land vested in the SLPA, inasmuch as Gazette No. 396/9 of 9.4.1986, inter-alia, 
schedules the Land in issue, as coming within the Port of Colombo in terms of Section 2 
(3) of the SLPA Act No. 51 of 1979 defining the limits of the Port of Colombo.  

 
b) Hence, the said Land necessarily and exclusively has to be used solely for the 

requirements of the Port of Colombo, with the SPLA having no legal right, whatsoever, to 
sell and/or alienate the same. 

 
3. Accordingly, the ‘purported transfer’ of the said Land by Instrument of Grant (P30) dated 

19.1.2005 (i.e. long after the Share Sale & Purchase Agreement (P19(c)) was executed on 
20.8.2002) is ab-initio null and void, and furthermore (P30) had been a knowingly falsified, 
fraudulent, as well as an invalid document; no title having or could have passed thereon, in 
that: 

 
a)   The 16th Respondent, SLPA, as the real owner, had no legal right to have transferred 

and/or alienated the said Land. 
 
b)  Instrument of Grant (P30) on which the 4th Respondent had been caused to place the 

Public Seal of the Republic, under the power and function conferred by Article 33(d) of 
the Constitution, purporting to transfer the said Land, on the wrongful presumption, that 
it was State Land, was unconstitutional, in that;  
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 -    transfer of State Land is governed by Article 154 (G) in the 13th Amendment to the 
Constitution, with List I of the Ninth Schedule (“Provincial Council List”) at Item 18 
thereof, pertaining to Land, referring to the extent set out in Appendix II thereto, on 
Land and Land Settlement, which at Section 1:3, subjects that the powers conferred 
by Article 33(d) and any written law governing the matter of alienation or disposition 
of State Land within a Province to any citizen or organization by the President, shall 
be on the advice of the relevant Provincial Council, in accordance with the laws 
governing the matter.   

 

c) Though it is clearly stated in (P30) that consideration of Rs. 1,199,362,500/- had been 
paid by the 19th Respondent, LMSL on 19.1.2005 to the Government, and that the same 
had been duly acknowledged therein as having been received on 19.1.2005 by the 
Government;  

 
i) there had been no such payment made on 19.1.2005, as disclosed by the 19th 

Respondent, LMSL Accounts for the year ended 31.3.2005 (P10(a)), and no such 
payment had been received on 19.1.2005 by the Government, as per Letter dated 
18.8.2005 (P31(b)) of the Director General, Department of Treasury Operations. 

 

ii) payment by the 18th Respondent, John Keells (one corporate body) made to the 17th 
Respondent, CPC on 20.8.2002 as consideration for 90% Shareholding of the 19th 
Respondent, LMSL, cannot in any manner, whatsoever or howsoever, be deemed 
and/or interpreted and/or construed nearly 2½ years thereafter, also to be a payment 
by the 19th Respondent, LMSL (another corporate body) to the Government on 
19.1.2005 as consideration for the Land ! 

 

4.  a)  The 18th, 19th, 20th and 21st Respondents, acting collusively, seeking refuge under Mano 
Tittawela, Senior Advisor to the 4th Respondent, significantly refrained and avoided from 
submitting to PERC, a copy of the 19th Respondent, LMSL Accounts for year ended 
31.3.2005 (P10(a)) (which had been required by PERC for a ‘survey’ carried out of all 
privatizations, as disclosed at pages 1, 2, 3 and 4 of PERC Annual Report 2004 i.e. 
aforesaid Document No. 2), as referred to at paragraph 8 in my Affidavit dated 7.9.2007, 
together with Letter (P32 / 22R1), which fact had not been denied by the aforesaid 
Respondents.  

 

b) Such suppression of the 19th Respondent, LMSL Accounts for the year ended 31.3.2005 
(P10(a)) could only have been in view of the fact that the 18th, 19th, 20th and 21st 
Respondents had been well and truly aware, that they had caused the illegal falsified 
fraudulent Document (P30) to be executed on 19.1.2005, which is a date during the 
Financial Year ended 31.3.2005, and which said Accounts (P10(a)) discloses that no 
payment as referred to in (P30) had been made by the 19th Respondent, LMSL on 
19.1.2005 to the Government for the said Land.   

 

5. Such illegal and fraudulent purported transfer of the said Land had been, notwithstanding 
my refusal, as then Chairman PERC, to comply with the request made by the 8th 
Respondent, Secretary to the Treasury, that the said Land be immediately transferred, as 
referred to at paragraph 7(c) of my Affidavit dated 7.9.2007, together with Letter (22R6), 
which fact had not been denied by the 8th Respondent, Secretary to the Treasury whereby 
it stands to reason that it is the 8th Respondent, Secretary to the Treasury, who had 
caused the illegal and fraudulent purported transfer of the said Land.   
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B)  Sale of 90% Shares of 19th Respondent, LMSL and the ‘Process’  
 
 

6. It was well and truly established that the following ‘instantaneous’ decisions had been 
made long before the Cabinet Memorandum (P12) of the Minister of Power & Energy 
had even been circulated to the Cabinet of Ministers, as evidenced by 4th Respondent, 
then President ’s Cabinet Memorandum of 7.8.2002 (P14), opposing the proposal to 
privatize the 19th Respondent, LMSL, confirming therein that the Cabinet Memorandum 
(P12) had been received only on 6.8.2002.  

 
a) The ‘instantaneous’ offer of the 90% Shares of the 19th Respondent, LMSL by the 8th 

Respondent, as then Chairman PERC and acceptance thereof by the 18th Respondent, 
John Keells / 20th Respondent, Susantha Ratnayake on 12.7.2002 (P15(a) / P16), and  

 
b) The finalization of the transaction, with the following ‘special concessions’ 

‘instantaneously’ granted by the 8th Respondent, then Chairman PERC to the 18th 
Respondent, John Keells at a Meeting had on 2.8.2002 with the 20th Respondent, 
Susantha Ratnayake (P18(a) / (P18(b)), which ‘special concessions’ were contrary to 
the RFP (P5), as confirmed by the Minutes of the Pre-Bid Conference (P4), chaired 
by the 8th Respondent, as then Chairman PERC, himself; 

 
i) confirmation that all marine fuel / bunkers, within the Port of Colombo are 

handled and transported using the CUF, managed and controlled by the 19th 
Respondent, LMSL, which resulted in additional Clause 8.2 being surreptitiously 
included by the 13th Respondent, Director Legal PERC in the CUF Agreement 
(P19(a)). (This was subsequently struck down by the Court of Appeal by 
Judgment dated 1.8.2005 in CA 829/2005 (P22)) !    

 
ii) Taking over by the Government of a Claim against the 19th Respondent LMSL of 

US $ 9.2 Mn. (equivalent to about Rs. 920 Mn., whilst the payment to the 
Government for 90% Shares of LMSL was only Rs. 1200 Mn. !) 

 
iii)  Stamp Duty payable on the transfer of the Land to be borne by the Government or 

CPC, (whereas Stamp Duty is normally borne by the Purchaser) ! 
 
7. It was also well and truly established that: 
 

a) the Minutes of the Cabinet Approval had been confirmed only on 21.8.2002 (P13) 
and had been received only on 27.8.2002 by the Ministry of Power & Energy, as per 
the ‘date stamp’ thereon. In fact, significantly, the heading of Cabinet Memorandum 
(P12) is titled:  

 

                     “Privatisation of Lanka Marine Services (Pvt) Limited: 
Sale of 90% of Shares on the  ‘All or None’ Window of the   

Colombo Stock Exchange”, and 
 

b) Agreements (P19 (a)/(b)), (P19 (c)) and (P27) had been entered into previously on 
20.8.2002. 
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c)  i)  The draft of the Shares Sale & Purchase Agreement had been circulated with the 
RFP (P5) in April 2002, and signed as accepted by the parties as stipulated at 
Section 8.1 (e) on page 22 of the RFP (P5) in May 2002.  

 

      ii)  Hence, the above undue ‘special concessions’ had been surreptitiously 
included thereafter.    

 
8.  a)  Public Finance Circulars  
 

i) No. FIN – 358 dated 2.7.1998 @ page 14 of the aforesaid  Document No. 1, and  
 

ii) No. FIN – 358(4) dated 29.11.1999 @ page 37 of the aforesaid Document No.1, 
(which had been issued under the own hand of the 8th Respondent, as then Secretary 
to the Treasury !), 

 
had required that the entire transaction process be handled by a CATB, assisted by a 
TEC.  
 

(A specimen of a Letter of Appointment of a CATB and TEC issued by the Department of 
Public Finance of the Treasury, was included with aforesaid Document No. 1) 

 

b) The above had been flagrantly violated by the 8th Respondent, as then Chairman PERC, 
acting in concert and collusion with the 7th Respondent, as the former Secretary to the 
Treasury, who was also at the same time an ex-officio Member of PERC, whilst the 8th 
Respondent was its Chairman. 

 

c) The 8th Respondent in issuing (P5) nominating the 10th Respondent, then Chairman of 
17th Respondent, CPC, to be the Chairman of the TEC had flagrantly violated Public 
Finance Circular No. 352(10) dated  24.8.2000 @ page 67 of the aforesaid Document No. 
1, given under the own hand of the 8th Respondent, as the then Secretary to the Treasury !     

 

9. All the matters referred to herein, more particularly those pertaining to the process of 
Sale of the 90% Shares of the 19th Respondent LMSL, any transfer or alienation of Land, 
the Valuations of the said Shareholding and the said Land, Tax and other Concessions 
granted, and the Agreements pertaining to the foregoing, came under the ambit, scope, 
purview and responsibility of the CATB, assisted by a TEC, which process had been 
knowingly and flagrantly violated in this instance. 

 
 
C)  Agreements (P19(a)) /(b), (P19(c)) and (P27), including the Sale of 90% Shares of the 

19th Respondent, LMSL are ab-initio null and void, and fraudulent 
 
10.       Agreements (P19(a)) /(b), (P19(c)) and (P27), including the Sale of 90% Shares of 19th 

Respondent LMSL to 18th Respondent John Keells, are ab-initio null and void, and 
fraudulent, in that; 

 
a)  i)   they had been executed without the sanction of Cabinet, with ‘special 

concessions’ granted in contravention of the RFP (P5), as confirmed by Minutes 
of the Pre-Bid Conference (P4), chaired by the 8th Respondent, as then Chairman 
PERC, whereas subsequent approval of the Cabinet had been for Bids to be called 
on the Colombo Stock Exchange.  
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     ii)  In fact, Cabinet Memorandum (P12) is titled – ‘Privatisation of Lanka Marine 

Services (Pvt) Limited: Sale of 90% of Shares on the  ‘All or None’ Window 
of the Colombo Stock Exchange’. 

 
iii)  It is not the practice when competitive bids are solicited on the Colombo Stock 

Exchange for ‘Bid Bonds’ previously to be called for. The Stock Exchange 
operates successfully without any such ‘Bid Bonds’, and hence the question 
arises, as to why ‘Bid Bonds’ were called for, when the recommendation was to 
call for competitive bids on the Colombo Stock Exchange ! 

 
iv)  In the case of Trans Asia Hotel, the Government Shares therein, placed for Sale 

on the Colombo Stock Exchange, was withdrawn twice in view of not receiving 
the expected price, and was subsequently sold at the third time, at a price in 
excess of the expected price ! 

 
b) the ‘process’ in perpetrating the transaction had been in flagrant violation of 

stipulations contained in the Public Finance Circulars referred to above. 
 
c)   i)    The 8th Respondent, as then Chairman, PERC could not have acted, as an Agent 

of the Government, in terms of Section 5(t) of the PERC Act No. 1 of 1996, as 
stated by him at paragraph 10(d) of his Affidavit dated 27.9.2007, to justify his 
actions and/or decisions. 

 
ii)  Cabinet Approvals for this transaction had not authorized PERC to act as an 

Agent of Government, whereas Section 5(t) specifically stipulates that PERC 
could act as an Agent of the Government, if so authorized by the Government. 

 
iii) It is respectfully submitted that in any case, Section 5(t) is only an ‘incidental 

power’ granted by discretion to PERC, to act as an Agent in the discharge of its 
primary powers and duties set out in Section 5, which is essentially to make 
recommendations to the Government, in this instance vis-à-vis Section 5(e) which 
is to make recommendations to the Government on the sale or disposal of Shares 
of the Government in Companies. 

 
iv) That too, only PERC as the duly constituted ‘Commission’, if so authorized by 

the Government, within the ambit and scope of the PERC Act, could have acted 
as an Agent of the Government, and not the 8th Respondent, as Chairman of 
PERC. 

 
v) The ‘instantaneous’ decisions made on 12.7.2002 (P15(a)) / (P16) and 2.8.2002 

(P18(a)) / (P18(b), by the 8th Respondent, as then Chairman PERC, demonstrate 
that the PERC Commission had not been consulted for decisions to have been 
made by the Commission, and Agreements (P19(a)) /(b), (P19(c)) and (P27), to 
have been executed accordingly. 
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vi) PERC Commission had not delegated to the 8th Respondent, its powers, duties 
and functions, as required by Item 7 of the Schedule to the PERC Act No. 1 of 
1996, and in any case, the matters dealt with warranted deliberations and 
decisions by the PERC Commission.  

 
vii) It is respectfully submitted that PERC cannot arrogate to itself, powers, duties and 

functions of CATBs and TECs, which are stipulated in Public Finance Circulars 
contained in the aforesaid Document No. 1, whilst PERC is only a facilitating 
Agency of the Government, essentially to have advised and made 
recommendations, as stipulated in the PERC Act.   

 
11. a) Addl. Solicitor General having been instructed by the 8th Respondent, Secretary to the 

Treasury, that the IMF had ‘pressurized’ the conclusion of this transaction is sheer 
‘tommyrot’, in that, IMF does not impose such conditions, whilst on the contrary, the 
IMF requires adherence to norms of good governance, and condemns fraud and 
corruption.  

 
b) There was no such pressure, whatsoever, from the IMF for the purported transfer of the 

Land in 2005, when I was Chairman PERC; nor for any one of the new Assignments 
which were being handled by PERC, as set out at pages 8 and 9 of PERC Annual Report 
2004, i.e. aforesaid Document No. 2. 

 
c) In fact, on the contrary, supported by the World Bank, with the concurrence of IMF, 

during my tenure as Chairman, PERC carried out a ‘survey’ of all privatizations done 
previously, to review success / failure, as had been disclosed at pages 1, 2, 3 and 4 of 
PERC Annual Report 2004 i.e. aforesaid Document No 2.      

 
12. a) It was established that the Chief Valuer had been questionably ‘short circuited’, and the 

14th Respondent DFCC Bank, appointed without due process. 
 

b) As morefully set out hereinbelow, the 14th Respondent DFCC Bank’s ‘Business 
Valuation’, as admitted by the DFCC Bank, had been well below the real market value of 
the 90% Shareholding of the 19th Respondent sold for only Rs. 1200 Mn., whereas as 
admitted by 14th Respondent DFCC Bank, and more particularly, as demonstrated 
hereinbelow, such sale price had been based on a ‘valuation’, which is a sheer ‘mockery’, 
whereby the Government had been cheated and deceived, rendering the transaction to be 
fraudulent. 

 
c) The ‘bona-fides’ of the 14th Respondent, DFCC Bank is in serious question in view of the 

blatant falsehoods stated in their Letter dated 12.10.2004 (8R3), as morefully 
demonstrated hereinbelow, moreso particularly, when they had been ‘put on notice’ by 
PERC by Letter dated 5.10.2004 (P28(b)), with a ‘material query’, thereby giving rise to 
‘suspicion’ that such Letter (8R3) had been written by the 14th Respondent, DFCC Bank, 
with intent to mislead and cover-up. 
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D)  14th Respondent, DFCC Bank’s ‘Business Valuation’ 
 
 
13. The 14th Respondent DFCC Bank by Affidavit dated 11.10.2007, through its Senior Vice 

President, Tyronne De Silva, had not denied paragraphs 11, 22 and 33(b)(12) of the 
Petition, which are reproduced below for easy reference of Your Lordships’ Court. 

 
   “11   The Business Valuation of LMSL (19th Respondent) prepared by DFCC Bank (14th 

Respondent) appears to be erroneous, in that,  
 

a) The discounted Cash Flow had erroneously reckoned the Assets of LMSL (19th 
Respondent) including the Bloemendhal Land 8A 2R 21.44P at a present value of Rs. 
29,000,000/- to Rs. 49,000,000/- at discount rates of 22% p.a. and 18% p.a., respectively, 
whereas the Chief Valuer, as far back as July 1993, had valued the Assets of LMSL at 
Rs. 342,000,000/- including the said Land valued at Rs. 83,000,000/-.  

 
b) On the basis of earnings of 8-years and 10-years, the Business Valuation of LMSL (19th 

Respondent) had been given to be of Rs. 1,400,000,000/- and Rs. 1,750,000,000/-, 
whereas LMSL (19th Respondent) Profits for the 4 years to 31.3.2006 is reported to be a 
total of Rs. 2,300,000,000/-.  

 
c) Market value of the uniquely situate and valuable Bloemendhal Land 8A 2R 21.44P 

had not been taken into reckoning .  
 
d) In valuing an ongoing business, both the Market Value of its Assets, as well as a 

Business Valuation is carried out, prior to placing a value for the Sale of such 
business”.   

  
“22. a) Petitioner understands that when COPE had confronted DFCC Bank (14th Respondent) 

with the issue of the ‘monopoly clause’ having been granted to LMSL (19th Respondent),  
after the Business Valuation of LMSL (19th Respondent) had been submitted on 
10.6.2002, DFCC Bank had reneged on the said  ‘Business Valuation’, which had been 
based on the premise of a liberalised competitive market and had submitted a new 
Report stating that given such a monopoly their Business Valuation would have 
indicated a ‘benchmark / floor price’ of Rs. 2,400,000,000/-,  and not Rs. 
1,200,000,000/- for bidding of 90% of LMSL (19th Respondent).  

 
b) Furthermore, DFCC Bank (14th Respondent) had intimated that had they been 

required to give an ‘Assets Valuation’ of LMSL (19th Respondent), that they would 
have engaged the services of a professional Valuer for such purpose.”  

 
“33 (b) 12 Consequently, being confronted with the above monopoly clause, DFCC Bank 

reneged on their ‘business valuation’ of LMSL of Rs. 1,200,000,000/- and confirmed 
in writing that on the basis of a ‘monopoly’ their ‘business valuation’ is Rs. 
2,400,000,000/-, confirming that had they been required to give a ‘net assets 
valuation’ they would have engaged the services of a professional real estate valuer 
for the Land 8A 2R 21.44 P.”  (Paragraph quoted from COPE Report to Parliament 
contained in Hansard (P35) 

 
14. a) PERC, on my direction as its then Chairman, addressed Letter dated 5.10.2004 (P28(b)) 

to 14th Respondent DFCC Bank, querying, as to whether the Land had been included in 
the 14th Respondent DFCC Bank’s Valuation of the 19th Respondent LMSL. 

 
b) To the said Letter of PERC, 14th Respondent DFCC Bank had responded by Letter dated 

12.10.2004 (8R3), signed by its Executive Vice President (Corporate Finance) Dayantha 
De Mel, confirming that;  

 
i) ‘Cash flows were projected for 15-Years and at the end of the period a terminal value 

of the business was computed’. 
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ii) ‘Value of the Land was placed at Rs. 150,000/- per perch and assumed that its value 
would appreciate by 9% p.a. for inflation over the 15-Year period’.  

 
iii)  ‘On this basis, projected value of the property was estimated at approximately Rs. 

699 Mn. at the end of Year 15’. 
 
iv) ‘It was assumed that by the end of Year 15, LMSL would have acquired freehold title 

to the Bloemendhal property’. 
 

15.  During the Oral Submissions, it was demonstrated, that the foregoing statements in (8R3) 
by 14th Respondent DFCC Bank, particularly that Land had been included in the 
projected valuation, was blatantly false, in that; 

 
a) On the assumption of Rs. 150,000/- per perch for the Bloemendhal Land 8A 2R 

21.44P i.e. a total of 1381.44P, the total value for the said Land would be Rs. 207.0 
Mn., which is also stated by the 8th Respondent, Secretary to the Treasury at 
paragraph 13(k) of his Affidavit dated 27.9.2007. 

 
b) The 14th Respondent DFCC Bank’s Valuation Report marked “A” to its Affidavit 

dated 11.10.2007 at page 6 of the Schedules attached thereto, setting out the cash-
flow projections, gives the opening Fixed Assets of the 19th Respondent LMSL 
under Year 2 (Year 1 assumed to be without any operations) as Rs. 24.208 Mn., 
which is the level of Book Value of the Fixed Assets of the 19th Respondent LMSL 
as at 31.3.2002 given as Rs. 24.958 Mn. on page 3 of (P10(a)), whereby it is clearly 
proven that the Land value of Rs. 207.0 Mn., had not been included, as blatantly 
and falsely stated in (8R3).       

 
c) Similarly, at page 20 of the aforesaid Schedules of the 14th Respondent, DFCC 

Bank’s Valuation Report marked “A”, the Fixed Assets of the 19th Respondent 
LMSL at end of Year 18, had been projected as Rs. 109.43 Mn., thereby clearly 
proving that projected value for the said Land of Rs. 699 Mn., as per (8R3) had not 
been included in the cash flow projections, as blatantly and falsely stated in (8R3).    

 
d) Thus and thereby no value, whatsoever, of the said Land had been included in 

the 14th Respondent, DFCC Bank’s Business Valuation of the 19th Respondent 
LMSL, thereby giving the lie to what had been stated by 14th Respondent DFCC 
Bank in their Letter (8R3). 

e) Therefore, no valuation, whatsoever, of the Land had been made, either by the 
Chief Valuer or by a private Valuer, in this instance 14th Respondent, DFCC 
Bank ! 

 
f) Though (8R3) and the 14th Respondent, DFCC Bank Valuation Report marked “A”  

to its Affidavit, has stated that the cash-flow projections had been for a period of 15 
Years, the aforesaid Schedules attached to the Valuation Report reveal, that the 
cash-flow projections had been for a period of 18 Years, with Year 1 showing no 
operational data, except that on pages 1, 2 and  3 of the Schedules some data having 
been indicated, whilst on pages 4, 5, 6 and 7 thereof no data has been given in 
respect of Year 1 ! 
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16. a)    It is borne out from the foregoing, that upon PERC querying on 5.10.2004 by Letter 
(P28(b)) from the 14th Respondent DFCC Bank, as to whether Land had been included in 
their valuation, that 14th Respondent DFCC Bank had ‘mysteriously’ replied by Letter 
dated 12.10.2004 (8R3), with blatant falsehoods to ‘cover-up’ ! 

       
 b) Significantly, immediately thereafter, by Letter dated 3.11.2004 (P29(a)), by-passing 

PERC, the 18th Respondent, John Keells had written to the Ministry of Power & Energy 
requiring the transfer of the said Land, which had been ‘instantaneously’ acted upon by 
the 9th Respondent, Secretary, Ministry of Power & Energy, by his Letter also dated 
3.11.2004 (P29(b)) to initiate the surreptitious, expeditious, illegal and fraudulent transfer 
of the said Land.     

  
17. Though in the 14th Respondent DFCC Bank’s Valuation Report “A” at Items 5 ‘bullet’ 5 

and Item 14 of Annex 1, it has been stated that the ‘Residual Value’ of 19th Respondent 
LMSL i.e. at the end of the cash-flow period, has been taken only as the ‘Residual Value’ 
of the Land, which as per (8R3) was said to be Rs. 699 Mn., page 20 of the aforesaid  
Schedules, under Year 18, which does not include such Land as aforesaid, has however 
shown a Net Current Assets of Rs. 1,396.8 Mn. and Fixed Assets of Rs. 109.4 Mn, 
thereby giving the lie to the aforesaid reckoning of ‘Residual Value’ !      

 
18. a)  As per page 3 of (P10(a)), the Net Current Assets of the 19th Respondent LMSL as at 

31.3.2002 is given as Rs. 375.1 Mn. and the Book Value of the Fixed Assets as aforesaid 
as Rs. 24.9 Mn., giving a total Book Value of Rs. 400 Mn., without taking into reckoning,  
the ‘market value’ of the said Fixed Assets (which excluded the Land).  

 
b) Similarly as per page 3 of (P10(a)), the Profits for the Year 2002/03 of the 19th 

Respondent LMSL had been Rs. 508.7 Mn.  
 

c) 19th Respondent LMSL had been sold for only Rs. 1200 Mn. during the Year 2002/03 on 
20.8.2002. The purchaser i.e. the 18th Respondent John Keells had immediately got 
Assets over Rs. 400 Mn. and Profits of over 500 Mn. during the year of purchase itself ! 
i.e. a total of over Rs. 900 Mn. in comparison to the payment made to the Government of 
Rs. 1200 Mn. ! This is excluding the Land !!    

 
d) In the 14th Respondent DFCC Bank’s Valuation Report marked “A” to its Affidavit dated 

11.10.2007 at page 2, the ‘Earnings Basis Valuation’ has been based on an estimated 
Profits for the Year 2002/03 of only Rs. 175.7 Mn., whereas the actual Profits for the 
Year 2002/03, as per page 3 of (P10(a)) had been Rs. 508.7 Mn., thereby making such 
valuation a ‘mockery’ !  

 
e) It is evident from the foregoing that the purchase price of Rs. 1200 Mn. upon taking into 

reckoning the Assets of over Rs. 400 Mn. acquired, and the level of Profits during the 
year of acquisition of over Rs. 500 Mn., would be fully recovered within approximately 1 
year of such acquisition; with no payment for the 8 ½ acres of valuable Land in the 
Colombo City !.    
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E) Joint-Objections by the 18th, 19th, 20th and 21st Respondents 
 
 
19. a)  A joint Statement of Objections has been filed on behalf of the 18th Respondent, John 

Keells, 19th Respondent, LMSL, 20th Respondent, Susantha Ratnayake and 21st 
Respondent, V. Lintotawela, with two identical Affidavits by the 20th and 21st 
Respondents, the Chairman and former Chairman of the 18th Respondent, John Keells, 
respectively, without any reference, whatsoever, in the said joint Statement of Objections 
to the said Affidavits, and vice-versa 

 
b) The said Respondents in their joint Statement of Objections have significantly failed to 

expressly traverse the averments in the Petition, as they are required to have done, in 
terms of the provisions of the Civil Procedure Code ! 

 
c) Clearly, the said Respondents have been unable to so traverse the averments in the 

Petition, simply because the facts stated therein, cannot in any manner whatsoever be 
denied and/or refuted by them, whereby the veracity of the facts averred in the Petition, 
stand unrefutedly admitted by the said Respondents.  

 
20. a) Though at paragraph 1 of their Statement of Objections, the 18th, 19th, 20th and 21st 

Respondents have made a general denial of the averments in the Petition, save and except 
those averments, which they state are expressly admitted, they have failed to expressly 
controvert any of the averments, or to have enumerated those averments, which they state 
are specifically admitted. 

 
b) Though it is stated by the said Respondents at paragraph 3 of their Statement of 

Objections that the Petition is replete with inaccuracies and falsehoods, the said 
Respondents have significantly failed to point out any such inaccuracies or falsehoods in 
the Petition.  

 
 c) Notwithstanding the 18th Respondent, John Keells being a corporate, at paragraph 96 of 

the said Statement of Objections, claiming acumen and international status and standing, 
the said Respondents have miserably failed and have been clearly unable to traverse the 
averments in the Petition, as they ought to have ! 

 
      d) The said Respondents having so failed, have peurilely sought refuge in defences in 

preliminary objections at paragraphs 8, 100, 101, 102 and 103 of their Statement of 
Objections, particularly, that the Petitioner is time barred, and that he has no status, and 
that he has no right to have filed this action in the interest of the public of this country !  

 
21. a) The 18th, 19th, 20th and 21st Respondents at paragraphs 32, 33, 34, 35, 36, 39, 80, 81 and 

83 of their Statement of Objections have laboured to justify the ‘questionable selection’ 
of the 14th Respondent, DFCC Bank, as an ‘eminently qualified party’ for the valuation, 
raising the suspicion, as to whether the 18th, 20th and 21st Respondents had, in fact, been 
instrumental in getting the 14th Respondent DFCC Bank appointed violating established 
procedure ! 
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b)  at paragraph 80 of the Statement of Objections the said Respondents have stated that they 
verily believe that the Chief Valuer does not have experience in valuation of Shares in 
companies, such as the 19th Respondent LMSL ! 

 
 c) The said Respondents at paragraphs 37, 38, 39, 40, 41, 42, 43, 44, 45, 46 and 47 of their 

Statement of Objections had endeavoured at length to justify the methodology of 
valuation, and also justify the valuation itself, which the said Respondents are not 
competent to have done ! 

 
d)  Simply put, the 18th, 20th and 21st Respondents being the Buyer/Buyer’s Chairmen, 

cannot ‘dictate terms and the price’ to the Seller, the Government, which necessarily 
must duly act independently, and strictly in conformity with the proper and due procedure 
laid down in the public service; which the said Respondents ought to have been well and 
truly aware of.  

 
22. The 14th Respondent DFCC Bank’s Letter dated 12.10.2004 (Z3) referred to at paragraph 39 

of the Statement of Objections of the 18th, 19th, 20th and 21st Respondents  is the identical 
Letter marked by the 8th Respondent as (8R3), which has been demonstrated to be false and 
misleading, and also questionable, in the light that the 14th Respondent DFCC Bank having 
been put on notice by PERC, with a query, by Letter dated 5.10.2004 (P28(b)), which had 
been replied by the said Letter of the 14th Respondent DFCC Bank (Z3/8R3); clearly to 
‘cover-up’. 
 

23. a) The Statement of Objections of the 18th, 19th, 20th and 21st Respondents is merely a story, 
akin to a ‘fairy tale’ related to a ‘babe’ !  

 
b) The very fact that the said Respondents had been unable to expressly traverse or 

controvert the averments of the Petition, alone demonstrates that their narration is nothing 
but a ‘fairy tale’ ! 

 
c)   The ‘stance’ taken by the 18th, 19th 20th and 21st Respondents, as per paragraphs 49 to 67 

under the Heading – ‘The “Alleged” Monopoly’, of their Statement of Objections, that 
the surreptitiously included additional Clause 8.2 in CUF Agreement (P19(a)), did not 
confer a ‘monopoly’, is given the lie by the litigations by other parties, who were 
prevented from carrying out bunkering business, resulting in the Judgment dated 1.8.2005 
of the Court of Appeal (P22), as morefully stated in paragraph 20 of the Petition ! 

 
24.  a) From the documents marked referred to at paragraphs 60, 70 and 93(iii) of  the Statement 

of Objections of the 18th, 19th, 20th and 21st Respondents, it is revealed that 18th, 20th and 
21st  Respondents have had a ‘cosy and close’ relationship with PERC and/or  the 8th 
Respondent, as then Chairman PERC particularly vide -  

 
i) PERC Letter 10.5.2002 (Z14) / (Z18), with an unsigned Schedule, which is 

contradictory to PERC Letter dated 8.5.2002 (Z13) forwarding copies of the Minutes 
of the Pre-Bid Conference, whereat several parties had been present as disclosed 
therein, and  wherein at Minute No. 3.2 it has been clearly stipulated that additional 
payment would have to be made  for the Land in issue by the 19th Respondent 
LMSL  
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ii) It is indeed ‘intriguing’ that just two days after the PERC Letter dated 8.5.2002 
(Z13) that PERC had written another Letter dated 10.5.2002 (Z14) / (Z18), with an 
unsigned Schedule inter-alia indicating that no additional payment has to be made 
for the Land in issue ; thereby raising the question, as to whether this vital matter 
had been considered by the TEC, which was handling the transaction at that time ? 

 
iii)  8th Respondent, Chairman PERC’s Letter dated 15.8.2002 (Z25) to the 20th 

Respondent, Susantha Ratnayake confirming that the Cabinet had granted approval, 
whereas the Cabinet Meeting had been held on 14.8.2002, and the Cabinet Minutes 
had been approved and confirmed only on 21.8.2002 and received by the Ministry of 
Power & Energy only on 27.8.2002 as per the ‘date stamp’ on Cabinet Minutes (P13).   

 
  Cabinet Decisions until confirmed at the next Cabinet Meeting are not communicated 

by the Secretary to the Cabinet. The Secretary to the Cabinet declined to inform me, 
as Chairman PERC of decisions on Cabinet Memorandum initiated by me, prior to  
confirmation thereof, and even then, communicated the same only to the Secretary to 
the President, since PERC at that time functioned under the President, and which 
Cabinet Decision was thereafter forwarded to me by the Secretary. 

 
  Therefore, it would appear, that the above Cabinet Decision had been ‘leaked’ by an 

interested Minister to the 8th Respondent, then Chairman PERC, for him to have sent 
(Z25) to the 20th Respondent, Susantha Ratnayake the very next day after the Cabinet 
Meeting.      

 
b) In addition, the said Respondents have questionably failed and have been unable to 

explain, as to how they had ‘instantaneously’ exchanged materially important Letters  
with the 8th Respondent, as then Chairman PERC,  

 
i) on 12.7.2002 vide – (P15(a)) / (P16), and  
 
ii) on 2.8.2002 vide - (P18(a)) / (P18(b)).  

 
25.  a) Though at paragraph 96 of the Statement of Objections of the 18th, 19th, 20th and 21st 

Respondents, it has been ‘claimed’ that the 18th Respondent John Keells has international 
status and standing, including as an UN Global Compact Company, (which is a company 
committed to combat fraud and corruption), the conduct of the said Respondents, as 
borne out in these proceedings, demonstrate that such status and standing is a ‘fabulous 
facade’, and has been blatantly transgressed.  

 
 b) In any event, such international status and standing ‘claimed’, cannot in any manner, 

anywise or howsoever, grant any ‘special privilege’ and/or ‘immunity’ and/or ‘shield’, 
for the 18th Respondent John Keells and its past and present Directors, including the 20th 
and 21st Respondents, its Chairmen, to be ‘above the law’ or ‘beyond the reach of the 
law’, in that, all persons, whomsoever, stand to be dealt with equally before the law.  
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26. The ‘plea’ headlining paragraphs 104, 105, 106, 107, 108, 109, 110 and 111 of the 
Statement of Objections of the 18th, 19th, 20th and 21st Respondents, that grave and 
irreparable loss would be caused to the 18th Respondent John Keells, if the transaction in 
issue is ‘reversed’, 

 
a)  is akin to a party claiming to retain property, which has been wrongfully and/or 

unlawfully and/or fraudulently obtained and/or misappropriated, which is alien to 
known law,  and is unworthy and not in keeping with the aforesaid ‘international 
status’ !  

 
b) such apprehension of ‘reversal’ of the transaction in issue, by itself demonstrates the 

said Respondents’ admission that the said transaction in issue is wrongful and/or 
unlawful and/or fraudulent ! 

 
 
F)  BOI Approval granting Import Duty Concessions and Tax Holidays to 19th Respondent, 

LMSL 
 
 
27. a) With the further Counter Affidavit dated 26.12.2007, the Petitioner has tendered Letter 

dated 1.11.2007 from the Chairman / Director General, BOI, annexing several documents 
thereto, compendiously marked as (P36). 

 
b) It is evident from the 18th Respondent John Keells’ Application to the BOI dated as far 

back as 20.3.2002, signed by the 20th Respondent, Susantha Ratnayake that the 19th 
Respondent LMSL had already been identified by the 18th Respondent John Keells, to be 
acquired, including the said Bloemendhal Land 8A 2R 21.44P, as specifically stipulated 
in the said Application and Annexures thereto.  

 
c) i)  PERC had advertised the Sale of 90% Shares of the 19th Respondent, LMSL  
          on 8.2.2002 / 11.2.2002 (P2(b)] / [P2(c)).   

 
ii) RFP (P5) had been issued only in April 2002. 
 
iii)  Pre-Bid Conference had been held on 30.4.2002 (P4) 
 

iv) TEC Report (P11) had been made on 6.6.2002. 
 
28.  As per the documents compendiously marked (P36):  
 

a) By Letter dated 11.7.2002, BOI had granted approval to the 18th Respondent John 
Keells for the establishment of an entirely new enterprise, without involving an 
existing business, with new plant and equipment, incorporating a new Company.  

 
i) 8th Respondent, then Chairman PERC on 12.7.2002 had made award for the Sale 

of 90% Shares of the 19th Respondent LMSL to the 18th Respondent John Keells 
(P15(a)) / (P16) 
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ii) 8th Respondent then Chairman PERC on 2.8.2002 had granted wrongful undue 
‘special concessions’ to the 18th Respondent John Keells / 19th Respondent LMSL 
(P18(a)) / (P18(b)) 

 
iii)  8th Respondent, then Chairman PERC and 13th Respondent then Director Legal 

PERC caused Agreements (P19(a)) / (b), (P19(c)) and (P27) to be executed on 
20.8.2002. 

 
b) On 25.9.2002, Minister G.L. Peiris, in charge of BOI, signed Regulations published 

in Gazette Extra-ordinary No. 1256/22 dated 1.10.2002 amending the BOI 
Regulations to include any existing enterprise engaging in business, inter-alia, 
relating to petroleum for additional investments.  

 
c) By Letters dated 4.10.2002 and 24.10.2002, 18th Respondent John Keells informed 

BOI that it had purchased 90% Shares of 19th Respondent, LMSL, and had forwarded 
changes to be effected to the BOI Letter of Approval dated 11.7.2002 and BOI Draft 
Agreement dated 16.9.2002.   

 
d) By Letter dated 31.10.2002, BOI granted amended approval for a 5-Year Tax Holiday 

and Import Duty Exemption for an initial investment to be made by 18th Respondent  
John Keells in 19th Respondent, LMSL stipulating that the plant, machinery and 
equipment to be used should be new, subject to importation of used plant, 
machinery and equipment to be permitted on a valid certification of quality and value.   

 
e) On 2.12.2002 BOI signed Agreement with 19th Respondent LMSL.  

 
f) 19th Respondent LMSL a ‘Tax paying’ company, purportedly ‘transforms’ itself 

into a ‘Non-tax paying’ company, also with the benefit of Import Duty 
exemptions , thereby causing considerable losses to the State ! 

 
29. a)  In any event, the aforesaid Gazette Extra-ordinary No. 1256/22 dated 1.10.2002 has to 

apply for BOI Approvals for investments made after the said Gazette Notification of 
1.10.2002 and cannot in any manner, whatsoever or howsoever, be applicable 
retrospectively. 

 
 b) As per Section 24(2) of the Greater Colombo Economic Commission Law No. 4 of 1978, 

as amended, Regulations made by the Minister shall come into operation only upon 
publication in the Gazette or on a later date specified in the Regulation. 

 
 c) Therefore, in any case, the Regulations of Gazette Notification of 1.10.2002 cannot 

apply to the 19th Respondent, LMSL and/or the 18th Respondent, John Keells, in 
that, the ‘so called investment’ by 18th Respondent John Keells to purchase 90% 
Shares of the 18th Respondent, LMSL had been made previously on 20.8.2002 long 
prior to the Regulations published in the said Gazette Notification of 1.10.2002 !   

 
 d) If such BOI Approvals and concessions are to be granted to investments made previously, 

then the logical question arises, as to how many years back could and would the BOI go, 
making such decision making ‘ludicrous’ and a ‘mockery’ ! 
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30. a)  The Gazette Extra-ordinary No. 1256/22 of 1.10.2002 does not in any manner, whatsoever 
or howsoever, grant a new investor i.e. party ‘A’, BOI concessions of Import Duty 
exemptions and Tax Holidays, merely and purely on the premise of the cost of 
acquisition or investment made by “party A” to purchase Shareholding of a Company ‘X 
Ltd’ from the State.  

 
b) If the foregoing is not the interpretation of the aforesaid Gazetted Regulations, then,  
 

i) party ‘A’ would be able to acquire ‘X Ltd’ and enjoy BOI Import Duty concessions 
and Tax Holidays for the specified period, and  

 
ii) thereafter transfer in trust such Shareholding in ‘X Ltd.’ to party ‘B’, whereby ‘X 

Ltd.’ would similarly be so entitled to enjoy BOI Import Duty concessions and Tax 
Holidays for the specified period, and  

 
iii)  thereafter transfer in trust such Shareholding in ‘X Ltd’ to party ‘C’, whereby ‘X Ltd’ 

would similarly be so entitled to enjoy BOI Import Duty concessions and Tax 
Holidays for the specified period, and 

 
iv) thereafter transfer back such Shareholding to original party ‘A’, whereby ‘X Ltd’ 

would similarly be so entitled to enjoy BOI Import Duty concessions and Tax 
Holidays ! 

 
c) Thus and thereby ‘X Ltd’ could enjoy BOI Import Duty concessions and Tax Holidays in 

perpetuity, which is an ‘absurdity’ and a sheer ‘mockery’, and obviously is not and 
cannot be the intention of the Statute / Regulations of the Government ! 

 
31.    What the aforesaid Gazette No. 1256/22 of 1.10.2002 enables is for ‘additional’ 

investment to be made into an existing company, to be entitled for BOI Import Duty 
concessions and Tax Holidays for such ‘additional’ investment made into such company, 
or for a new company to acquire assets from an existing company, as opposed to setting 
up new infrastructure, inasmuch as BOI approves even the import of second hand plant 
and machinery for the establishment of BOI Projects; and thereby create additional 
exports and employment. 

 
32. a)   It is ludicrous and absurd for the Government to sell a ‘profitable tax paying company’ 

to a party, and grant further Import Duty concessions and exempt it from continuing to 
pay Taxes to the Government, for the mere purchase of the Shares of such company ! 

 
b) 19th Respondent, LMSL since 2002/03 to 2005/06 enjoying a wrongful ‘monopolistic’ 

status, as per page 3 of (P10(a)) had made  total profits of Rs. 2,458.5 Mn., on which 
Income Tax ought to have been paid to the State. It has been wrong and unlawful as 
aforesaid for the 19th Respondent LMSL to have been purportedly granted a Tax Holiday, 
denying the collection of legitimate State revenues, and thereby causing grave loss and 
damage to the State and the public.  
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c) If at all, only if, additional investments had been made into the 19th Respondent LMSL, 
after the said Regulations in Gazette No. 1256/22 of 1.10.2002, had been made at the 
levels stipulated therein, only then and only upon such additional investments made after 
1.10.2002, could the 19th Respondent LMSL be entitled to Import Duty concessions and 
Tax exemption on ‘additional profits’ generated by such additional investment made into 
the 19th Respondent LMSL for further deve lopment, which is the very intention of 
granting Approval under Section 17 of the BOI Law.   

 
 
G)  Questionable conduct of those holding ‘selected public office’  
 
 
33.   The 7th Respondent, as then Secretary, Ministry of Finance & Treasury, who had also 

been an ex-officio Member of PERC at the relevant time, and who had appointed only a 
TEC without a CATB, and had executed this transaction in issue, and who ought to have 
been fully conversant with the duty and obligation to have adhered to the aforesaid Public 
Finance Circulars, had ‘intriguingly’ evaded filing Affidavit, whereas he stood and stands 
accountable and responsible.   

 
34.       a)  The 10th Respondent, then Chairman of the 17th Respondent CPC, 

b)  The 11th Respondent, then Director Ministry of Finance, and  
c) The 12th Respondent, then Addl. Secretary, Ministry of Economic Reforms, under 

which PERC functioned,  
 
      - having functioned as Chairman and Members, respectively, of the TEC, which 

functioned wrongfully, irregularly and unlawfully, without a CATB, but purporting 
also to be a ‘CATB’, 

 
                  had ‘intriguingly’ evaded to file Affidavits,  
 

i)   in the face of the averments in the Petition pertaining to this transaction in 
issue handled by them, and,  

 
ii)  also notwithstanding that matters referred to at paragraph 9 hererinabove, 

i.e. Sale of the 90% Shares of the 19th Respondent LMSL, any transfer or 
alienation of Land, the Valuations of the said Shareholding and the said 
Land, Tax and other Concessions granted, and the relevant Agreements, had 
been matters, which came under the ambit, scope, purview and 
responsibility of a CATB, assisted by a TEC, and in this instance, they as a 
TEC, purporting to be also a ‘CATB’, had not even dealt with the said 
matters.  

 
35.  a)  It is immediately after PERC, on my direction as then Chairman thereof, had addressed 

Letter dated 5.10.2004 (P28(b)) to 14th Respondent DFCC Bank, querying, as to whether 
the said Land had been included in the 14th Respondent DFCC Bank’s Valuation of the 
19th Respondent LMSL, that on 3.11.2004, the 18th Respondent, John Keells, behind the 
back of PERC, had written Letter (P29(a)) to the Ministry of Power & Energy seeking 
the transfer of said Land. 
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b) In response thereto on the very same day i.e. 3.11.2004 ‘instantaneously’ the 9th 
Respondent, then Secretary, Ministry of Power & Energy, had telephoned the Addl. 
Secretary to H.E. the President forwarding his Letter also dated 3.11.2004 (P29(b)), to 
initiate the illegal and fraudulent purported transfer of the said Land, which had been 
‘expeditiously’ acted upon, as set out in paragraph 26 of the Petition. 

 
c) The 9th Respondent, then Secretary, Ministry of Power & Energy, who had initiated as 

aforesaid the illegal and fraudulent purported transfer of the said Land had intriguingly 
avoided filing an Affidavit to explain his conduct, for which he stood and stands 
accountable and responsible ! 

 
36. The 13th Respondent, then Director Legal, who, 
 

a)  had formulated Agreements (P19(a)) /(b), (P19(c)) and (P27),  
 
b)  had caused Clauses to be included in the said Agreements to accommodate ‘special 

concessions’ granted to the 18th Respondent, John Keells referred to hereinbefore  
 
c)  had caused the said Agreements to be signed by the parties thereto on 20.8.2002, as 

was evidenced by the Board Minutes of the 16th Respondent SLPA read out in Your 
Lordships’ Court, and  

 
d) who ought to have ensured due adherence to the Government Tender Procedure / 

Public Finance Circulars, aforesaid, 
 
had ‘intriguingly’ evaded filing Affidavit, in the face of the averments pertaining to the 
foregoing in the Petition, for which the 13th Respondent stood and stands accountable and 
responsible. 

 
37.   The 15th Respondent, Commissioner of Lands had also ‘intriguingly’ failed to file 

Affidavit in the face of the averments in the Petition, particularly in paragraphs 26, 27, 
28, 29, 30 and more particularly paragraph 31, pertaining to the wrongful, unlawful and 
fraudulent transfer of the Land in issue, whereas as the Commissioner of Lands he ought 
to have known the law pertaining to the ownership and alienation of the said Land ! 

 
38. a)  The Addl. Solicitor General, appearing on behalf of the 8th Respondent, former Chairman 

PERC and present Secretary to the Treasury, endeavouring to justify and defend such 
illegal and fraudulent purported transfer of the said Land, in effect admits that the illegal 
and fraudulent purported transfer of the said Land had been done by and/or at the behest 
of 8th Respondent, as the Secretary to the Treasury. 

 
 b)  The 8th Respondent, as the Secretary to the Treasury, whilst being an ex-officio Member 

of PERC, had done so surreptitiously ‘behind the back’ of PERC, who had handled this 
privatization transaction, and who, on my direction, as then Chairman PERC, had queried 
the valuation of the said Land, and had refused to take action to initiate the transfer of the 
same. 
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 c) Likewise the 8th Respondent, as then Chairman PERC, had acted without authority,  
 

i) to have ‘instantaneously’ agreed on 12.7.2002 (P15(a))/ (P16) to award the Sale of 
90% Shares of the 19th Respondent LMSL to the 18th Respondent John Keells, and  

 
       ii) thereafter had ‘instantaneously’ agreed on 2.8.2002 (P18(a)) / (P18(b)) to grant 

undue wrongful ‘special concessions’ to the 18th Respondent John Keells,  
 
            as morefully set out hereinbefore.   
 

d) The 8th Respondent, as then Chairman PERC, had curiously submitted ‘in undue haste’ 
Letter dated 15.8.2002 (Z25) to the 20th Respondent, Susantha Ratnayake, confirming a 
Cabinet Decision made on 14.8.2002, prior to confirmation thereof by the Cabinet on 
21.8.2002, and communication thereof by the Secretary to the Cabinet only thereafter.  

 
      As per the submissions of the Addl. Solicitor General, on the instructions of the 8th 

Respondent, Secretary to the Treasury, the pertinent question arises, as to whether the 
reason for such ‘undue haste’ was also due to ‘IMF pressures’, or due to pressures / 
influences from other quarters ?      

 
e) The 8th Respondent, Secretary to the Treasury’s Affidavit dated 27.9.2007 contains 

misleading and false statements, as morefully set out in Note 4 tendered with my Oral 
Submissions. 

 
f)  It would appear that the 8th Respondent, as Secretary to the Treasury, has caused two 

public officers, coming under his purview, direction and control, namely,   
 

i) W.M. Bandusena, the 23rd Respondent, who as then Chairman PERC had submitted 
to COPE, the PERC Investigation Report dated 27.10.2006 i.e aforesaid Document 
No. 3, and who is now the Addl, Secretary, Ministry of Public Administration & 
Home Affairs, with the 2nd Respondent, as the Minister thereof, and  

 

ii) K.P. Indran, Director, Department of Public Enterprises, Ministry of Finance, who 
had submitted (P31(b)) included in the aforesaid PERC Investigation Report dated 
27.10.2006  to COPE,   

 
  to give Affidavits to the 8th Respondent to be appended as (8R12) and (8R13), 

respectively, to the 8th Respondent’s Affidavit, to support the 8th Respondent, Secretary 
to the Treasury’s futile attempt to cover-up the illegal and fraudulent transaction, with the 
said two public officers retracting on the position taken by them in the aforesaid 
Investigation Report  dated 27.10.2006  submitted to COPE – i.e. aforesaid Document 
No. 3.  

 
39. However, the 23rd Respondent, as then Chairman PERC, having submitted the PERC 

Investigation Report dated 27.10.2006 on the divestiture of 19th Respondent LMSL to 
COPE i.e. aforesaid Document No.3, ‘intriguingly’ has not filed an Affidavit, directly in 
Your Lordships’ Court, traversing the averments in the Petition, as he ought to have; and 
more ‘intriguingly’ has ‘refrained’ from tendering to Your Lordships’ Court, the PERC 
Investigation Report dated 27.10.2006 submitted to COPE i.e. aforesaid Document No.3 ! 
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40. It is indeed even more ‘intriguing’, that;  
 

a) the 16th Respondent SLPA had filed similar Affidavit through its Chairman, Saliya 
Wickramasuriya, moving to have the Petitioner’s Application dismissed, whereas on 
the other hand, the 16th Respondent SLPA ought to have acted to protect the interest 
of SLPA, vis-à-vis, the illegal and fraudulent purported alienation of its own Land, 
giving rise to ‘speculation’, as to the circumstances in which, the Chairman of the 16th 
Respondent SLPA had signed such Affidavit, inasmuch as the circumstances in which 
a former Chairman SLPA had signed Agreement dated 20.8.2002 (P19(a) / (b)) was 
disclosed by the then Board Minutes of SLPA read out in Your Lordships’ Court. 

 
b) likewise the 17th Respondent CPC had filed similar Affidavit through its Chairman, 

Ashantha de Mel, moving to have the Petitioner’s Application dismissed, whereas the 
17th Respondent CPC, ought to have acted to protect the interest of CPC, vis-à-vis, the 
wrongful and fraudulent alienation of its Shares in the 19th Respondent LMSL, at a 
value far below its ‘real value’, as morefully set out hereinbefore, giving rise to 
‘speculation’, as to the circumstances in which the Chairman of the 17th Respondent 
CPC had signed such Affidavit.   

 
41. a) The 24th Respondent, who was Chairman PERC at the time of the Petitioner instituted 

this action, with PERC having tendered the Investigation Report dated 27.10.2006, i.e. 
aforesaid Document No. 3 to COPE, has also ‘intriguingly’ evaded filing Affidavit, and 
has ‘avoided’ tendering the said PERC Investigation Report to Your Lordships’ Court, as 
he ought to have. 

 
 b) The 25th Respondent, who, as Director General, Securities & Exchange Commission 

(SEC), is responsible in terms of Section 46 of the SEC Act No. 36 of 1987, as amended, 
to, inter-alia, investigate into ‘the professional conduct or activities of listed public 
companies’ i.e. in this instance, 18th Respondent, John Keells, has also ‘intriguingly’ 
refrained from filing Affidavit.    

 
 
H) 26th Respondent, Secretary to H.E. the President has not opposed Petitioner’s 

Application 
 
 
42.       The Addl. Solicitor General had also marked appearance for the 26th Respondent, Lalith 

Weeratunga, Secretary to H.E. the President. 
 

a)  The 26th Respondent, however, on the other hand, very ‘significantly’ had not filed 
Affidavit in the manner aforesaid as the 8th, 16th and 17th Respondents, praying that 
the Petitioner’s Application is flawed and be dismissed ! 

 
 b)  The 26th Respondent, as the Secretary to H.E. the President, is well and truly aware of 

the documents and facts pertaining to the illegal and fraudulent purported transfer of 
the said Land, as more particularly had been pleaded at paragraphs 26 and 27 of the 
Petition, wherein it is disclosed that the said matter of the purported transfer of the 
Land had been handled by the Presidential Secretariat.   



 26 

 
 
I)  Shirking of responsibility by those holding ‘elected public office’   
 
 
43.    The Petitioner, acting in the public interest, to protect public property, held in trust on 

behalf of the people, and to prevent the pillage and plunder thereof, illegally and 
fraudulently, in this instance, in the privatization of the 19th Respondent LMSL, which 
the 8th Respondent, as then Chairman PERC, at paragraph 21(b) of his Affidavit dated 
27.9.2007 has stated, had originated from the Economic Sub-Committee of Cabinet, 
and which said privatization transaction, as demonstrated hereinbefore, had caused 
colossal loss and damage to the State and the public; and in the face of the startling 
disclosures made in the Petition -  

 

a) The 1st Respondent, as then Minister of Finance, had filed an evasive Affidavit, more 
particularly, admitting in paragraphs 5 and 6 thereof, his ‘incapability’ to have 
effectively supervised the Secretaries of his Ministry, and avoiding responsibility for 
this transaction executed by his Ministry; whilst also having been a Member of the 
Economic Sub Committee of the Cabinet, and having also admitted that the 18th 
Respondent, was a Client of his; the 1st Respondent could not be an ‘evasive’ party, in 
the face of the aforesaid ‘startling disclosures’, moreso particularly, having been the 
Finance Minister, at the relevant time this transaction is issue had been perpetrated, 
causing colossal loss and damage to the State and the public. 

 
b) The 2nd Respondent, then Minister of Power & Energy, whose Cabinet Memorandum 

(P12) had been acted upon, even prior to its circulation to the Cabinet of Ministers 
and approval therefor by the Cabinet, has ‘intriguingly’ evaded filing Affidavit, 
notwithstanding the responsibility to have ensured, the due and proper 
implementation of his own Cabinet Memorandum; and in any case, could not be a 
silent and an evasive party, in the face of the startling disclosures made in the 
Petition, moreso particularly, as a person ‘espousing’ the cause of ‘good governance’ 
in the public domain, but however clearly unwilling to ensure the same vis-à-vis this 
transaction is issue, which had been fraudulently perpetrated in blatant violation of 
all norms of ‘good governance’, causing colossal loss and damage to the State and 
the public ! 

 
c) i) The 3rd Respondent, then Prime Minister at paragraph 21 of his Affidavit had 

stated that this transaction in issue was not considered by the Economic Sub-
Committee of the Cabinet during his term of Office as Prime Minister, whilst 
the 8th Respondent, as then Chairman PERC, at paragraph 21 (b) of this Affidavit 
has stated that this transaction originated from the Economic Sub-Committee 
of the Cabinet; which is further buttressed by the 8th Respondent’s Letter dated 
15.8.2002 (P20), copied to R. Paskaralingam, Advisor to the 3rd Respondent, 7th 
Respondent, Secretary to the Treasury and 10th Respondent, Chairman CPC & 
TEC.  
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 ii) The 3rd Respondent, then Prime Minister, who had chaired the Economic Sub-

Committee Meetings of the Cabinet, had filed Affidavit attempting to prevent 
inquiry into this matter by Your Lordships’ Court, by endeavouring to take 
‘refuge’ under Parliamentary privilege of a pending inquiry by COPE, as 
morefully stated at paragraphs 2 to 8 of his Affidavit; whereas COPE having 
completed investigations is yet to recommend the action that ought been taken, 
whilst the 3rd Respondent advocating to combat fraud and corruption and holding 
the Office of Vice Chairman, International Democrat Union, ought to have readily 
co-operated with the inquiry into this matter by Your Lordships’ Court, regardless 
of the parties concerned, moreso particularly, as the then Prime Minister, under 
whose regime, this transaction in issue had been perpetrated, causing colossal loss 
and damage to the State and the public. 

 
d) The 5th Respondent, then Minister of Economic Reforms, under whose purview, 

direction and control PERC and the 8th Respondent, as then Chairman PERC, 
functioned, and who had been a Member of the Economic Sub-Committee of the 
Cabinet, and who in the given circumstances ought to have taken full responsibility 
for this transaction in issue, could not be  a silent and an evasive party, intriguingly 
evading from filing Affidavit, whereas he  ought to have co-operated in this inquiry 
before Your Lordships’ Court, moreso particularly since this transaction in issue had 
been handled by an Agency i.e. PERC under his own purview, control and direction, 
causing colossal loss and damage to the State and the public, for which the 5th 
Respondent stood and stands responsible and accountable, as the Minister, who had 
been in charge of PERC, which had perpetrated this transaction in issue as aforesaid.  

 
e) The 4th Respondent, then President, as per her Cabinet Memorandum (P14), having 

opposed the privatization of 19th Respondent, LMSL, has intriguingly failed and 
neglected to explain, as to who had caused the Public Seal of the Republic to be 
placed on Instrument of Grant  (P30), causing her to have placed her signature 
thereon, and how and why it had been so done, thereby causing colossal loss and 
damage to the State and the public ! 

 
44. a) The foregoing Respondents, being holders of ‘elected public office’, ought to have acted 

to uphold public interest uppermost, and the constitutional duty and obligation to protect 
public property, which is held in trust for the people by a Government, in which they 
were responsible Cabinet Ministers / President, and accordingly ought to have co-
operated in the Inquiry before Your Lordships’ Court; but notwithstanding such duty and 
obligation as holders of ‘elected public office’, have failed and neglected to so co-
operate, where grave loss and damage has been caused to the State and the public. 

 
  b) i) The 1st, 2nd, 3rd and 5th Respondents were prominent senior Members of the Economic 

Sub-Committee of the Cabinet, which mooted, crafted and cause the enactment of the 
perverse ‘Tax Amnesty’ by Act No. 10 of 2003, which was pronounced by a 5-
Member Bench of Your Lordships’ Court, as having defrauded public revenue , 
causing extensive loss to the State, and to be violative of the Universal Declaration 
of Human Rights and International Covenant on Civil and Political Rights.     
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 ii) Disregarding such pronouncement of Your Lordships’ Court, and the subsequent 

endorsement thereof in Your Lordships’ Court’s Determination on the ‘Inland 
Revenue (Regulation of Amnesty) Bill’ communicated to the Hon. Speaker of 
Parliament, the said Respondents voted against and caused others to vote against the 
repeal of the said perverse ‘Tax Amnesty’ by Act No. 10 of 2004, which was enacted 
into law, respecting such pronouncement and Determination of Your Lordships’ 
Court, by a majority of around 50 votes in Parliament.  

 
 
J)  COPE Report to Parliament submitted by the 27th Respondent, Chairman COPE on 

the Sale of 90% Shares of 19th Respondent, LMSL, not disputed by the 27th Respondent 
 
 
45. a)   COPE Report to Parliament on 12.1.2007 (P35) had been submitted by the 27th 

Respondent, Chairman COPE, after investigations having been carried out over a 
considerable period of time and with a PERC Investigation Report dated 27.10.2006 i.e. 
aforesaid Document No. 3, submitted by the 23rd Respondent then Chairman PERC, 
referred to at paragraph 32 (a) of the Petition, whilst PERC functioned at that time under 
the purview, control and direction of the 6th Respondent, deceased Minister, who was 
also a Member of COPE. 

 
b) COPE had comprised of 30 Members of Parliament, representing several political parties, 

as per Hansard of 12.1.2007, included in aforesaid Document No. 3, and COPE had been 
assisted by the Auditor General and Director General, Public Enterprises, Treasury, in 
making its Report to Parliament. 

 
c) The 27th Respondent, Chairman COPE, a President’s Counsel has not disputed the said 

COPE Report, nor the averments in the Petition of the Petitioner.   
 
d)   My Letter dated 5.1.2007 (P34) was submitted, as required of me by COPE, as a former 

Chairman PERC, on the aforesaid PERC Report dated 27.10.2006. 
 

46.    The statement at paragraph 32 of the Affidavit dated 27.9.2007 of the 8th Respondent, 
Secretary to the Treasury containing a belated statement made in Parliament on 21.2.2007 
i.e. 6 weeks after the above COPE Report to Parliament on 12.1.2007, made by one 
Member of COPE, Deputy Minister Hussain Baila, has not been concurred upon by other 
Members of COPE, whilst the said Member was one, who was ‘most critical’ of this 
transaction in issue, during the investigations before COPE !     

 
47.    The 8th Respondent, Secretary to the Treasury,  at paragraph 32 of his Affidavit has stated 

that the COPE investigations have not been completed, whereas no further Report has 
forthcome from COPE after 12.1.2007, now for a period of 1 year and 4 months  !    
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K)  Role of the Hon. Attorney General and his Officials  
 
 
48. I respectfully reiterate the submissions contained in my Written Submissions dated 

22.10.2007 made on this matter, prior to the commencement of Argument.  
 
49. The 31st Respondent, Hon. Attorney General, is a party noticed in terms of Article 134 of 

the Constitution. 
 
50. The Petitioner in his Counter-Affidavit dated 4.10.2007 at paragraph 7 thereof has stated 

as follows: 
 
                  “7.  a) I verily believe that the 31st Respondent had prepared the Affidavits of the 8th 

Respondent, the two other aforesaid Affidavits (8R12 & 8R13) attached 
thereto, the Affidavits of the Chairman of the 16th Respondent and the 
Chairman of the 17th Respondent.   

   
b) I verily believe that Saliya Wickramasuriya, Chairman of the 16th Respondent 

and Ashantha de Mel Chairman of the 17th Respondent have signed the 
aforesaid Affidavits, without the respective Board of Directors of the 16th 
Respondent and 17th Respondent, having had prior deliberations to consider 
the merits of my Petition, and without they having received prior approval from 
their respective Board of Directors to sign such Affidavits” 

 
51.  a) The 8th, 16th and 17th Respondents have stated identically as follows, at the end of their 

respective Affidavits: 
 
         “I am further advised to state that: 
 

(a) the fundamental rights of the Petitioner have not been violated,  
(b) the application has been filed out of time,  
(c) the application of the Petitioner is misconceived in law,  
(d) the Petitioner is not entitled to the reliefs prayed for”   
 

b) The 23rd Respondent, now Addl. Secretary, Ministry of Public Administration & Home 
Affairs and former Chairman PERC, who had submitted the PERC Investigation Report 
dated 27.10.2006 to COPE, i.e. aforesaid Document No. 3, having not filed an Affidavit 
directly in Your Lordships’ Court, and having not tendered a copy of the aforesaid PERC 
Report dated 27.10.2006 given to COPE, however, has ‘curiously’ given an Affidavit to 
the 8th Respondent, Secretary to the Treasury to support the stances taken by the 8th 
Respondent with the 23rd Respondent, retracting on the position taken by him before 
COPE. 

 
c) K.P. Indran, Director Department of Public Enterprises, Ministry of Finance has similarly 

given an Affidavit to the 8th Respondent, Secretary to the Treasury to support the stances 
taken by the 8th Respondent with the said Public Officer, retracting on the position taken 
before COPE, particularly, vis-à-vis his Letter dated 18.8.2005 (P31(b)).  
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52.     The 8th Respondent, Secretary to the Treasury, whose Affidavit dated 27.9.2007 contains  
misleading and false statements, as morefully set out in Note 4 tendered with my Oral 
Submissions, at paragraph 19(d) of his said Affidavit, states that the 31st Respondent, 
Hon. Attorney General’s ‘views on their legality had been obtained prior to signing those 
Agreements’ i.e. Agreements (P19(a)) / (b), (P19(c)) and (P27).   

 
53.       Though the 8th Respondent, Secretary to the Treasury,  at paragraph 21(b) of his Affidavit 

dated 27.9.2007 has stated that the privatisation of 19th Respondent LMSL, had 
originated from the Economic Sub-Committee of Cabinet, the relevant Minutes of the 
Economic Sub-Committee of Cabinet were not tendered to Your Lordships’ Court, to 
have disclosed, as to what had transpired and who had been responsible for decisions 
made thereat, in regard to this scandalous privatisation of the 19th Respondent LMSL, 
which has been detrimental to the interest of the country and the public, causing grave 
loss and damage to the State and the public. 

 
54.      Perpetrating a fraud on the State, defrauding the public is indeed, no doubt, a grave crime, 

but would not endeavour to cover-up, be far worse, warranting very stringent and 
deterrent action in that regard ?  

 
55.       The Petitioner in his further Counter Affidavit dated 26.12.2007 at paragraph 6(b) thereof 

has stated as follows: 
 

“6  (b)  marked “P37” my Letter dated 24.12.2007 forwarded to the Ceylon Chamber 
of Commerce, pointing out that their actions to award the Award for Best 
Corporate Citizen for Corporate Social Responsibility to the 18th Respondent 
is an affront to Court. Furthermore, if it be true, that the 31st Respondent, as I 
understand, had become a party to such action, whilst this matter was 
pending before Your Lordships' Court, I am appalled”. 

 
56.       Elucidating the ‘role’ of the Hon. Attorney General, Your Lordship the Chief Justice, 

whilst, as the then Hon. Attorney General, at the National Law Conference 1997, had, 
inter-alia, stated as follows:   

 
“In civil proceedings also, the Attorney General’s function is to assist the Court to 
reach the correct decision and not to endeavour to somehow obtain a judgment in 
favour of the State. When appropriate, it is his duty to promote conciliation of 
disputes between government department and citizens if that would meet the ends 
of justice. 
   
In advising the government, he has to form his opinion after considering the legal 
principles as well as the practical effect of his advice. This does not mean that his 
advice should besides being correct be somehow favourable to the government. 
Thus where any question in respect of which his advice is sought has arisen out of 
political, controversy or has political overtones, his opinion should be objective and 
fair to the parties affected. No doubt he must have due regard to the desire of any 
government to realise its legitimate aspirations and the political problems ministers 
have to contend with. However, it is his duty to advise the government to act within 
the law in implementing its policies.”   
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57.    In a public interest action of this nature, tha t too, involving colossal amounts of State 
funds and/or large extent of public property, ought not the Hon. Attorney General and his 
Officials, in the interest of protecting State funds and public property, and preventing 
colossal losses being caused to the State, act independently to enforce the ‘rule of law’, 
irrespective of the status and standing of the parties concerned, as had been elucidated by 
Your Lordship the Chief Justice, as per the citation aforesaid ?  

 
58. The cogent and very important question also arises, as to whether any of the ‘selected 

public officers’ have been ‘coerced’ and/or had been ‘inhibited’ from acting 
independently, in signing Affidavits against the cause of public interest, put in issue by 
the Petitioner, and as to whether thereby, even ‘good and honest public officers’ are being 
stymied and compromised, which is not only detrimental to the ‘norms of good 
governance’ required of them, but also detrimental to the future of our country ?     

 
 
L)  Privatisation in our Country !  
 
 
59.     I respectfully reiterate the Oral Submissions made by me on the matter of privatisation 

carried out in our country, and the statements pertaining thereto contained in Note 2 
tendered to Your Lordships’ Court with my Oral Submissions. 

 
60. Pages 5, 6 and 7 of the PERC Annual Report 2004 i.e. aforesaid Document No. 2 set out 

the unbelievably innumerable and complicated ‘post-divestiture issues’ and ‘post-
divestiture litigations’, arising out of 98 divestitures set out on pages 2, 3 and 4 thereof ! 

 
61. a)  I respectfully submit that what has been carried out by successive Governments in the 

name of ‘privatisation’, have been only – ‘very private transactions’ ! 
 
 b) That too, they have been carried out negligently and/or deliberately, without providing 

for the warranted ‘safeguards’ and ‘regulatory framework’ to control quality and price, 
particularly in monopolistic situations, whereby the country and the public have been 
held to ransom. 

 
 c) Privatisation of public utilities and essential public services, internationally provide for 

‘step- in’ Clauses in the Agreements, to enable the Government, in warranted situations, 
to ‘step- in’, takeover and operate such privatized facilities, to ensure uninterrupted 
continuous provision of such public utilities and/or services to the public, which a 
Government is responsible and duty bound to provide. 

 
 d) The privatization of the 19th Respondent LMSL and the utilization of the said Land is an 

example of a vital national requirement, which cannot have a break down or the 
Government held to ransom, with the ‘stoppage’ in a dispute, as has happened in certain 
other cases, ‘blackmailing’ the Government   !   
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 e) The foregoing has completely ‘eroded’ employee and public confidence, not only in 
privatisation, but even in warranted re-structuring processes, and this ‘catastrophic  
impediment’ urgently needs to be somehow rectified, in the interest of the development 
of the economy of our country, which requires the mobilization and involvement of a 
responsible and accountable private sector.   

 
62.      This transaction in issue, vis-à-vis, the privatization of 19th Respondent LMSL, which has 

clearly been exposed to be a strategically maneuvered pre -planned ‘fix’, is just only 
one case, among many, and amply demonstrates how dubiously and damagingly 
‘privatization transactions’ have been perpetrated in our country, resulting in the 
justified ‘erosion’  of  public confidence in privatization, which is detrimental to the 
economic development of our country, and the consequent upliftment of the quality and 
standard of life of the people. 

 
63. a)  In another case, a very ‘lucrative’ operation had been ‘intriguingly’ handed over to a pre-

selected party, devoid of any competitive bidding, on the basis of a valuation by a private 
party for US $ 75 Mn., including public properties not valued by the Chief Valuer, for 
which only around 50% of such consideration was brought into the country in foreign 
exchange, and not the 100%, as had been the condition.  

 
i) In addition, a right which had been valued at US $ 30 Mn. had been granted, without 

recovery of any consideration, whatsoever, therefor, whilst on the contrary frustrated 
endeavours had been made to attempt to re-structure CEB, around the same time, to 
raise funding of only US $ 30 Mn. from the ADB !  

 
ii) This ‘profitable operation’ had also been granted BOI Approval for Import Duty 

exemptions and Tax Holidays, as in the instant divestiture of the 19th Respondent 
LMSL, and also had been further granted dubious ‘subsidies’ on a ‘questionable 
formula’, which was successfully challenged, saving, I believe, around Rs. 3,000 
Mn.; whereas the operations do not earn foreign exchange for the country to have 
justified any BOI Tax Holidays ! 

 
iii)  Outside the principal business of this privatized operation, the BOI Agreement has 

permitted services, such as automatic car wash, car service, department stores, 
internet cafes, ATMs, food courts, etc., profits from which local businesses, also as 
a consequence of BOI Approval, would enjoy the 10-Year Tax Holiday granted and a 
continuous tax rate of 15% in perpetuity, with no apparent Regulation therefor; 
thereby also violating the fundamental rights of those other persons in society, who 
are engaged in such businesses !  

 
b)  Almost the entirety of the ‘privatisation process’ has similarly been replete with ‘unequal 

treatment before the law’, favouring a privileged few, eroding equitable social justice, 
and with the scandalous pillage and plunder of public resources, which rightfully belong 
to the poor people, further impoverishing them, and such pillaged and plundered 
resources, are consequently endeavoured to be replaced, under ‘poverty reduction 
programs’, invariably funded by ‘borrowings’, which had to be re-paid from State 
Revenues, or from ‘further borrowings’ !  
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64. In comparison to the foregoing and to  
 
 

a)  the value of the Land in issue of 1381.44P in the City of Colombo, bordering with a 
wide road frontage to the Bloemendhal Road and Walls Lane (if at Rs. 3 Mn. per 
Perch Rs. 4144 Mn.), and  

 
b)  the total Profits of the 19th Respondent LMSL for the 4 Years 2002/03 to 2005/06 of 

Rs. 2458 Mn. and the continuing Annual Profits thereafter, that too, on the basis of  
Tax Holidays and the grant of Import Duty Exemption, foregoing public revenues,  

 
both granted to just one ‘corporate party’, the kind attention of Your Lordships’ Court 
is respectfully drawn to aforesaid Document No. 5 wherein the following are disclosed:  
 
i)  the volumes of money in the additional / new Revenue Proposals for 2008 in the 

Budget presented to Parliament in November 2007, totaling a sum of only Rs. 24,910 
Mn. for the entire country to be recovered from the public at large. The proposals 
are to collect Annual Revenues and Taxes of only Rs. 60 Mn, Rs. 250 Mn., Rs. 300 
Mn., Rs. 400 Mn, Rs. 500 Mn.,  Rs. 1000 Mn., Rs. 1500 Mn., Rs. 2000 Mn., etc.   

 
ii)  the volumes of expenditure for all the people of the country i.e. for example - 

Tourism Rs. 1,831 Mn, Post and Telecommunication Rs. 6,843 Mn., Justice & Law 
Reforms Rs. 8,702 Mn., Healthcare and Nutrition Rs. 57,800 Mn, Transport 38,185 
Mn., Social Services Social Welfare Rs. 834 Mn. Education Rs. 25,824 Mn., 
Plantation Industries Rs. 6,021 Mn., Indigenous Medicine Rs. 1,329 Mn. Higher 
Education Rs. 20,535 Mn. – these are also mere provisions and  as to what would be 
actually expended expenditure would only be known later !    

 
 

M)  Conclusion  
 
 
65. In the given facts and circumstances, none of the parties involved in the divestiture of the 

19th Respondent LMSL could in any manner, whatsoever or howsoever, be heard to plead 
that they had acted ‘bona-fide’ and in ‘utmost good faith’.   

  
66. a)  Furthermore, the RFP (P5) at page 2 thereof had cautioned and put the ‘prospective 

parties’ on notice thus: 
 

“Bidders shall conduct and are solely responsible for conducting their own independent research 
……..… Bidders shall conduct and are solely responsible for conducting their own due diligence 
……..... No written or oral information provided shall be considered legally binding by the Bidders”  
 

b) The 18th Respondent John Keells had admitted this at Clauses 3.9 (a) and (b) of the Sale 
& Purchase Agreement dated 20.8.2002 (P19(c)), and is thus estopped from pleading 
otherwise. 
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c) In the given facts and circumstances, anybody whomsoever, who has misappropriated 
public property cannot be heard to say, that loss and damage would be caused to it, if 
such property is restored to its rightful owner, in this instance, statutory bodies of the 
State !  

 
d) Would not any person in possession of property wrongfully and/or unlawfully obtained 

and/or stolen be liable to be promptly arrested, and such property confiscated, and 
such person subjected to prosecution and punishment ? 

 
67. a)  In terms of Article 28 of the Constitution it is a ‘fundamental duty’ of every person to 

preserve and protect public property, and to combat the misuse and waste of public 
property.  

 
 b) Both ‘elected’ and ‘selected’ public officers have taken an oath or affirmation to uphold 

and defend the Constitution.  
 
c) In Judgment in SC FR Applications Nos. 10/07 – 13/07, Your Lordships’ Court held that 

the limitation of the, ‘not justiciable stipulation in Article 29 of the Constitution’, would 
not be a bar to interpret other provisions of the Constitution. 

 
d) In this instance, it is respectfully submitted, that likewise, in enforcing the provisions of 

the Offences Against Public Property Act No. 12 of 1982, and the provisions in Chapter 
X and Chapter XI of the Penal Code on the Contempt of Lawful Authority of Public 
Servants, and False Evidence and Offence Against Public Justice, duty and obligation 
mandated in Article 28 of the Constitution would be relevant and applicable.   

 
68. a)   The Offences Against Public Property Act No. 12 of 1982, as amended by Act No. 28 of 

1999,  stipulates that any person, whether public servant or otherwise, is liable for the 
following Offences:    

 
1. Mischief to public property.  
2. Theft of public property  
3. Robbery of public property  
4. Misappropriation or criminal breach of trust of public property  
5. Cheating, forgery or falsification in relation to public property  
6. Attempting to commit any one of the above offences  

 

b)  Punishment for any one of the above Offences is imprisonment not exceeding 20 years 
and a fine of 3 times (i.e. 300%) the value of the public property in respect of which 
such offence was committed. 

 
c) “Public property” is defined in the said Act No. 12 of 1982 thus  – “ ‘Public property’ 

means the property of the Government, any department, statutory board, public 
corporation, bank, co-operative society or co-operate union.”   

 
d) In this instance, the said Land in issue is the property of 16th Respondent SLPA, a 

statutory authority / board, and the Shares of the 19th Respondent LMSL was the property 
of the 17th Respondent CPC, which is a public corporation.   
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69. a)  Both ‘elected’ and ‘selected’ public officers, and all those of the private sector would be 
liable for punishment in terms of the Offences Against Public Property Act No. 12 of 
1982 and the applicable Sections of the Penal Code, for any proven commission of any 
such offences, in relation to the perpetration of the transaction in issue.  

 
b) Since the Offences Against Public Property Act No. 12 of 1982 is applicable to any 

citizen, then in the case of a corporate body, in this instance, the 18th Respondent John 
Keells, it is respectfully submitted, that relevant Directors of such corporate body would 
carry the liability for punishment for any proven commission of any such offences 
stipulated in the said Act, as well as in the applicable Sections of the Penal Code; so also 
would it be applicable to the 14th Respondent DFCC Bank, and its Directors and/or the 
BOI, and Members of its Commission, to the extent of any proven negligence and/or 
collusion on their part.   

 
c) It is respectfully submitted that the perpetration of fraud on the Government and the 

public and/or the misappropriation of public property and/or collusion therewith or any 
attempt to have done so are grave crimes warranting deterrent punishment, and any 
attempt to have covered-up such crime would be a far graver crime, also warranting 
deterrent punishment.    

 
70. It is respectfully submitted that the given facts and circumstances disclosed warrant, and 

accordingly in the national and public interest, I respectfully plead that Your Lordships’ 
Court be pleased to; 

 
a) cancel and annul the Sale of the 90% Shares of the 19th Respondent LMSL, including 

the purported transfer of the said Bloemendhal Land 8A 2R 21.44P, an integral part 
of the Colombo Port, as a ‘signal lesson’ to all those others, and to thereby initiate the 
restoration of public confidence, that public property would not be permitted to be 
‘pillaged and plundered’ by a socio-politically influential privilege few, which is 
detrimental to the socio-economic development of our country,  

 
b) cancel and annul the BOI approval granted to the 18th Respondent John Keells and/or 

19th Respondent LMSL, inasmuch as the same is wrongful and unlawful, and 
accordingly, direct the 31st Respondent, Hon. Attorney General, to cause all State 
Revenues, which had been legitimately due to the State, to be duly recovered by the 
relevant authorities, namely, Director General Customs and the Commissioner 
General Inland Revenue, together with applicable penalties thereon,  

 
c) direct the  31st Respondent, Hon. Attorney General, to cause the recovery by the State 

of all monies directly appropriated from and/or indirectly withdrawn by way of 
charges made from the 19th Respondent LMSL by the 18th Respondent John Keells 
and/or all those holding under the 18th Respondent John Keells,   
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d) give consideration to ‘bar’ and/or ‘suspend’ the corporates and/or any of the persons 

involved, from being given any State contract for work and/or services and/or 
approval of any project by the State, for a given period of years, as to Your 
Lordships’ Court shall seem meet,   

 
e) direct the 31st Respondent, Hon. Attorney General, 28th Respondent, Inspector 

General of Police and the 29th Respondent, Deputy Inspector General of Police (CID), 
to cause investigations to be carried out and prosecutions to be instituted, against all 
those persons involved in the perpetration of and/or who attempted to cover-up this 
transaction in issue, including those holding ‘elected’ and ‘selected’ public office, and 
those  persons of the private sector, including the corporates involved and their 
Directors, who have been culpable and/or negligent, to be severely dealt with and/or 
caused to be so dealt with, strictly enforcing the rule of law, inter-alia, under and in 
terms of the provisions of 

 
i) the Offences Against Public Property Act No. 12 of 1982, where on 

conviction, fines of 3 times the value of the public property in respect of 
which offences have been committed and/or attempted, could be imposed,  
with sentences of imprisonment for a period not exceeding 20 years, and  

 
ii) Chapter X and Chapter XI of the Penal Code dealing with Contempt of the 

Lawful Authority of Public Servants, and False Evidence and Offences 
Against Public Justice,  

 
as severe and stringent action to arrest conduct and actions, which are detrimental to 
the interest of our country and the people, and to thereby restore equitable social 
justice, ensuring that all persons are equal before the law and that no one is beyond 
the reach of law.  

 
f) direct the 30th Respondent, Chairman, Commission to Investigate Allegations of 

Bribery or Corruption, to investigate all those persons involved in the perpetration of 
and/or who attempted to cover-up this transaction in issue, and upon such 
investigation, where warranted, to cause prosecutions to be instituted under and in 
terms of the provisions of the Bribery Act, including Section 70 thereof dealing with 
the offence of Corruption. 

 
g) give consideration to require the 26th Respondent, Secretary to H.E. the President, 

who appoints the Commission of the BOI, in terms of the BOI Law, to cause the BOI 
to make known to the public, by way of Gazette Notifications, the names of the 
enterprises to whom BOI Approvals have been granted and are being granted, 
disclosing the dates and details pertaining to the Import Duty concessions and the Tax 
Holidays afforded / being afforded to each such enterprise.   
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h) give consideration to recommend the appointment of a Presidential Commission, to 
sit for a considerable period of time, to examine and investigate into all privatizations 
hitherto carried out, including State Lands alienated in any manner, whatsoever, 
including by way of rental and/or lease, without any valuation from the Chief Valuer, 
and recommend warranted rectification and/or modifications thereto or the 
cancellation and annulment thereof, and the recovery of public property, wrongfully 
and unlawfully pillaged and plundered from the State, and penalize and punish all 
those, who had committed or caused such wrong-doings and unlawful acts to be 
perpetrated, causing loss and damage to public property, thereby restoring public 
confidence, and ensuring the just and equitable socio-economic development of our 
country.  

 
 
 
 

On this 9th day of May 2008 
 
 
 
 
 
 

          22nd Respondent  
 
 
 
Encl: 
 
As a Member of the International Consortium on Governmental Financial Management, 
International Association of Anti-Corruption Authorities, and the Association of Certified Fraud 
Examiners, I receive information on instances in other countries of fraud, involving well known 
corporates, and actions taken thereon by the relevant law enforcement authorities, disclosing 
that international corporate status and/or standing and/or reputation, is no bar and/or 
shield against investigation, prosecution and punishment by the law enforcement 
authorities. I annex reports on the ‘internet’ in relation to some of such instances, for the kind 
attention of Your Lordships’ Court.  
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ANNEXURES 
 
 

REPORTS ON THE INTERNET ON SOME INTERNATIONAL INSTANCES OF 
FRAUD, SOME INVOLVING 'WELL KNOWN' CORPORATES    

 
 
 

Ø EU fines Microsoft record US $ 1.4 billion  

Ø Former bankers sentenced to 37 months in Enron case 

Ø France : SocGen controls failed, ignored 

Ø Barings Bank - What it's like to lose millions of dollars 

Ø Parmalat - 'Europe's Enron' trial opens amid concerns 

Ø Mitsui to shut Singapore operations after alleged fraud, police report filed 

Ø World Bank 'uncovers India fraud' 

Ø Scandal-Plagued Samsung Chairman Quits 

Ø UK £ 36 million fine for Severn Trent over false data 

Ø Aventis to pay US $ 190 million to settle drug-price fraud case 

Ø Saudi prince 'received arms cash' 

Ø Swiss prosecutors says FIFA's former marketing partner paid bribes 

Ø Serious Fraud Office to pursue Goldshield price-fixing case 

Ø Bureaucrat guilty in $145 million Canadian Department of National Defence invoicing fraud 

Ø Trusted Australian banker siphoned off $1.4 million, Court told 

Ø Ex-banker convicted in major Dominican fraud case of US $ 2.2 billion 

Ø SEC Plans to Fine Nortel in Enforcement Policy Test  

Ø SEC Fines Jailed U.S. Hedge Fund Manager $20 million 

Ø US authorities say stock fraud cost overseas investors $ 50 million 

Ø Feds Investigate Wall Street's Mortgage Mess, involving Goldman Sachs & Morgan Stanley  

Ø UK Insurance bosses jailed for fraud 

Ø S.C. Economist Pleads Guilty in Fraud in US $ 90 million Investment Fraud Case in the US 

Ø Dell : Cooked Books and Computers 

Ø Indicted CFO : ‘PwC Knew We Backdated’ 

Ø Accounting scandal rocks Alfred McAlpine 

Ø Woman boss gets death penalty for fraud in east China 

 






























































































