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The above petitions presented in terms of Article 121(1) of the Constitution were takén
up before this Court and considered together since the grounds of constitutionality in
respect of the Bill are common.~ The Petitioners challenge the con'tent of Clauses 5 and
6 of the Bill. The basis is that, the provisions of these Clauses are inconsistent with
Article 148 and the connected Articles of the Constitution that provide for full control
of public finance by Parliament. It was submitted that the impugned provisions detract
from Parliamentary control amounting to an abdication of power by Parliament. .

It would be convenient to first deal with the submissions as to clause 6. This clause )
provides that any money allocated to Recurrent Expenditure or Capital Expenditure )
under the “Development Activities Programme” appearing under the Head
“Department of National Budget” may be transferred to any other Programme
under any other Head by Order of the Secretary to the Treasury or any other officer
authdrizeci by him. It further provides that the money so transferred shall be |
deemed to have been covered by a supplementary estimate submitted by the
apbropriate Minister,

A similar clause had been contained in all preceding years commencing from the g
Appf.opriation Act No. 44 0£2003. In that Act Section 5(3) provided
for the transfer from the “Public Resources Management Program” arpearing
under the Head “Department of National Budget” to any other Programme under
any oiher Head by Order of the Secretar):{ to Treasury. The money so transferred wo-
deemed to have been covered by a supplementary estimate. )
Identical provision was contained in the Appropriation Act No. 15 of 2004 as
Section 5(3). In the Appropriation Act No. 39 of 2005 the identical provision was

Section 6. The Appropriation Act No. 47 of 2006 provided for a transfer from the R

“Development Activities” Programme as in the present Bill instead of a transfer



from the “Public Resources Management” Programme specified in the Acts of
2003, 200.4 and 2005. This is only a change of nomenclature and not 'a‘budgetary
innovation of any significance.
The crux of the submissions of the Petitioners is that by this provision the Secretary
to the Treasury is vested with an unfettered discretion to transfer funds voted for
“Development Activities” to meet expenditure under other Programmes and Heads.
That, if there is unexpected additional expenditure under any other Head and
Programme, the proper procedure would be fora supplementary estimate to be
presented to Parliament for withdrawal from the Consolidated Fund in terms of
Article 150(2) of the Constitution or to establish a Contingencies Fund in terms of
Article 151 to provide for urgent and unforeséen expenditure. It was further
submitted in particular that the final sentence in clause 6, which reads as :

“The money so transferred shall be deemed to have been covered bya

supplementary estimate submitted by the appropriate Minister”
is an abdication of Parliamentary control.
The Additional Solicitor General submitted that there is no abdication of
Parliamentary control of public finance, since money could be transferred by the
Secretary to the Treasury in terms of Clause 6, only dependent on the amount voted
by i’arliament for “Development Activities” (Head 240 — Department of National
Budget — Programme 2). He submitted that the amount would be voted in terms of-
Rule 131 of the Standing Orders after a specific consideration of the budged
expenditure under the Programme. In doing so a Committee of the whole Parliament
would in terms of the Standing Orders take cognizance and deliberate not only
whether the amount appearing under the Progralﬁme of “Development Aciivities”

should be approved but also take cognizance of the fact that the Secretary to the



Treasury is authorized in terms of the principal Clause to transfer any sum under that
Programme to meet expenditure under any other Head and Programme.

On this basis it was submitted that the vesting discretion by Parliament in the
Secretary_ to the Treasury would only be after due and proper consideration and
cannot amount to an abdication of Parliamentary control of public ﬁnancc as
conter-x'ded by the Petitioners. .

It was further submitted that in any event the amount so transferred by the Secretary

to the Treasury would be to meet expenditure under any other Head and Programme
already included in the Appropriation Bill.

In answer to this contention Counsel for the Petitioners submitted that there should

be included in the Clause 6 a specific reservation as in Clause 7 that such transfer

by the Secretary to the Treasury should only be for the purpose of meeting
authorized expénditure.. -
The submissions of Counsel focus on the allocation for Recurrent and Capital
expenditure to the Ministrv of Finance and Planning.

The immediate responsibility of meeting unexpected expenditure under other Heads -
and Programmes would finally rest on the Department of National Budget. In this
context it appears that from the year 2003 a budgetary method has been adopted in
which a ;.clatively large sum is allocated under the Head “Department of National-
Budget” with an attendant reduction under other Heads and at times a further cut
proposed by the Minister to balance the Budget, on the premise that urgent and
immediate excess expenditure under other Heads be met by a icans{er from the Head,
Department of National Budget. The submisc’~= =f Addl. Solicitor General is that such
action -is necessary in view of the volatile state of the country’s financial position

resulting from a variety of factors, including the escalating defence expenditure caused



by the war, steeply rising oil prices, inflation and an unfavourable balance of payments - '

situation resulting in the downward trend of the Rupee vis-a-vis other currencies.

We have to accept the submissions of the Additional Solicitor General as to the context
in which Parliament has passed into law clauses to the same effect consistently from thew
year 2003 onwards. The volatile situation may not provide the space and time for a
supplementary estimate and the machinery of Govemnment could otherwise come to a
halt. A degree of flexibility may therefore be necessary as contended. We are also
inclined to agree with the submissions of the Additional Solicitor General that the ~
establish‘ment of a Contingencies Fund to meet ufgent and unforeseen expenditure as

envisaged by Article 151 is farfetched in the current fiscal context plainly due to a lack

of resources.

The sentence referred to above in Clause 6, which drew much criticism by thé
Petitioners provides that the money transferred shall be deemed to have been covered
by a supplementary estimate submitted by the appropriate Minister. This provision is
necessary in our view to ensure accountability by the officer who is actually
responsible for the expenditure. In any event the expenditure would be subject to audit
and the Auditor General would report on the matter to Parliament in terms of Article
154 of the Constitution.

A qualification as in Clause 7 that the transfer should be to meet authorized expenditure
cannot be included. The transfer to meet authorized expenditure is covered by Clause
5(1). .-The provision that the transfer in terms of Clause 6 is deemed to be a
supplementary estimate connotes that it is not intended to cover athorized expenditure.

The qualification suggested could therefore be a contradiction in terms.



Our attention has also been drawn to the Fiscal Management (Responsibility) Act No.3

~0f 2003. The Act provides for extensive Parliamentary supervision of the fiscal position

. at different stages.

Section 7 brovides for the “Budget Economic and Fiscal Position Report” to be tabled
in Parliament in respect of each year when the Appropriation Bill is taken up for the
second reading. The object of this requirement is to provide information to Parliament

for the evaluation of the government’s fiscal performance as against the strategy which

had been previously laid down.

Section 10 provides for a “Mid-Year Fiscal Position Report” by the end of June in the-

current year.

In terms of Section 12 this Report should contain a statement of estimated and actual

)

expenditure for the first four months.
Section 13 requires Final Budget Position Report to cover the entire year

In terms of Section 15(a) this Report should centain a statement of the estimated and
actual expenditure and Section 13(2) requires reasons to be stated for any deviations

from the estimates.

It is thus seen that although a discretion is vested by Clause 6 in the Secretary to the
Treasury to transfer money voted under Head 240 of the Department of National

Budget” to meet expenditure under any other Head and Program, any such transfer

as contained in the Fiscal Management (Responsibility) Act No.3 of 2003. Thus the -

vesting of discretion in the Secretary to the Treasury from the year 2003 as noted



above, has been matched by the reporting mechanisms introduced to ensure Fiscal

Management Responsibility from the same year.

In the circumstances Clause 6 would not in our view be inconsistent with Article 148 ;)f
the Coqstitution and the connected Articles, since the Parliament finally retains full =
control of public finance not only in the matter of allocation of expenditure but also by
supervision of the actual expenditure for which there is adequate legislative provision
in Article 154 of the Constitution and the Fiscal Management (Responsibility) Act No. *
3 0£2003.

All the Reports presented to parliament under the said Act have not been préduced in
Court. There is no requirement to do so. But we note that in the Reports submitted there
is no specific reference to the transfers made by the Secretary, in terms of Sections 5(3)
or 6 of the previous Appropriation Acts. It is not feasible or permissible for this Court _
to go into thé matter of accounting to ascertain the actual transfers as contended by the
Petitioner appearing in person. We have to restrict our review to the area of
consti‘tutionality. But, considering the severe criticism made, we have to observe that
for purposes of ensuring transparency and prudential financial management, the
tréhsfers made in terms of Clause 6 that ar: 1->med to be supplementary estimates
should be Spfgggg.ﬂy included in the relevant reports submitted in terms of the Figcal
Management (Responsibility) Act No. 3 of 2003, with reasons for the particular
deviation. -
The challenge in respect of Clause 5(1) also relate to the authority vested in the -
Secretary to the Treasury. The first part of Clause 5(1) provides for a transfer of
unexpended money allocated to Recurrent Expenditure in any Programme, to mec:t-

Capital Expenditure in that Programme. This is 2 blanket authority which can be

exercised by the Accounting Officer in respect of that Head. The second part of the



Clause permits transfer of any unexpended allocation for Recurrent Expenditure to
meet Recurrent Expenditure or the Capital Expenditure under any other Programme _
'\;vithin the Head by order of the Secretary to 'the Treasury or any other officer
authorized by him. Similafly provisions had been included in all preceding
appropriation accounts referred to above. .
The submission of Counsel was that although such transfer may be necessary, the
vesting of authority only in the Secretary to the Treasury in this regard would be
unconstitutional and that there should be specific provision for the Secretary’s power to.
be exerci'sed in consultation with or on the recommendation of the Sécretary of the
appropriate Ministry in respect of which the transfer is made. It appears that this
submission is made without taking into account the ordinary administrative procedure.
In practise the Secretary to the Treasury would necessarily act on the basis of a request
for such transfer by the Accounting Officer of the particular Head of expenditure. In the
absence of such a request the Secretary to the Treasury would have no basis or reason
to make an order for transfer as empowered in Clause 5(D).
It was further submitted that an officer who may be authorized by the Secretary to the
A
Treasury to make such order shouldbfrom amongst officers to be specified in the
Clause.
In this regard to have to observe that the Secretary to the Treasury would finally be
responsible for the order and he would delegate this power only to an officer of suitable
standing. Counsel did n.ot pin point any particular provision of the Constitution in
relation to which Clause 5(1) could be held to pe inconsistent.
The submissions were made based on the need to introduce sufficient guidelines and

limitations that would apply to the exercise of power by the Secretary 1o the Treasury.

We have to note that these are matters of inveterate practice in the Treasury.



We are unable to agree with the submission that there is now a need to ignore the well
accepted norms as to administrative procedure and to introduce additional guidelines.
and limifa-ltions. Accordingly we $ee no merit in the submissions madé in respect of
Clause 5(1) of the Bill.

For the reasons stated above we make a determination in terms of Article 123 of the
Constitution that the above Bill is not inconsistent with the Constitution.

We wish to however note the observation stated above that any transfer made from the
“Development Activities” Program, in terms of Clause 6 to any other Programme under
any other Head by order of the Secretary to the Treasury should be s'peciﬁcall;/ .
included in the fespective Reports submitted in terms of Fiscal Management

Responsibility Act No. 3 of 2003 with reasons for such deviation.
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