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Sarath N.Silva. C.J .,

These petitions are being considered together 1n

preliminary objections that have been raised by the Add;

General, that applies in :elation to all these petitions.

The petitions be:ring Nos. S.C(SD) 8/2003, 09/200:

> and 10/2003
relate to the Monetary Law (Amendment; Bill and S.C{5D) i1/2003

relates to Inland Revenuc (Special Provisions) Bill.

The Monetary _aw (Amendmeni: Bill was pub.
ivernment Gazette of ~7.09.2002,

»,
Piflliament. The Bill

ned m the
and was placed in the Orler Priper of

together with certain amendment: moved at

ttee Stage were passed by Parliamert on 11.12.2002 :

nd certified
% the Speaker on 17.12,

2002. These petiticns have been pre..ated to this
Court on 1.4.2003.

T'he Inland Reven: e (Special Provisions) Bill was put

‘:shed in the
Government Gazette on 7)) 1.2003 and was placed in the Ord.r P.

oer of
Parlhament, The Bill was

passed by Pariiament and certiiizd vy the
Speaker on 17.03.2003.

The petition has becn presented to this Court on 21.04.2¢:03

on the ground of constiiutionality,

namely clause 10, was introduced at the Committee Stage of the

proceedings in Parliament. It js contended that the amendment which

directl'y affects the persons who have deposited monies in the Pramuka

Bank had been denied an opportumty of challenging the consticutionality

%"’:’_—‘ﬁ. .

oW of certain

-nal Soliciior



of the amendment, 1n view of the fact that the provision was included at

the Committee Stage.

The petition 1n respect of Inland Revenue (Special Provisions) Bill

has been presented on the basis that the Bill was not available in the print
and that the petitioner was thereby deprived of an opportunity of
challenging 1ts constitutionality before thuis Court. The Petitioner states
that he 1s acting i the public mterest, in view of the far reaching impact
the provisions of the Bill have on the economy of the country and the
unequal treatment contained theremn, which favours persons who have
failled to make declarations in terms of Inland Revenue Act and other
revenue laws and give such persons an undue advantage over persons who
have duly complied with revenue provisions and paid what was due, in
compliance with the applicable law. It 1s contended that the Bill seeks to
benefit those who have defrauded revenue and defaulted in complying
with the mandatory provisions of law and give them an unequal advantage

over persons who have duly complied with the law.

The preliminary objections raised, being common to all petities
eSS
J\" dhs

relate to the jurisdiction of this Court to entertain these pg
4

grant relief as prayed for by the Petitioners.

These objections are as follows :

1) That, the jurisdiction of this Court in é%wf the
' k | 1

constitutionality of any Bill or any provision thoregP can e

invoked only as provided for in Article 121 of the
Constitution. In view of the provisions of Article 124 of
the Constitution, no Court or tribunal shall have jurisdiction

to 1nquire into or pronounce upon the constitutionality of a

Bill or 1its due compliance with the legislative process,

except as provided for in Articles 120, 121 and 122 of the



Constitution. That, the Petit.ons that have t .- n pi ssented
and the proceedings envisaged thereon do no: com¢s within
the ambit of any of these provisions.

11) That, since the petitions have been presented '."ng aiter the
period provided for in Article 121(1) and ung aiter the
Bills have been enacted intc law and ce:i'ied by the
Speaker, the jurisdiction of this Court cannot i: inveked, to
question the constitutionality of the Bills =: th ir due
compliance with the legislative process.

111) That, i v:ew of the provision: of Article 80(3; ‘vhe- = a Bill

becomes !law upon the cert:iicate of the S:cake: being

endorsec thereon, no Court c¢r Tribunal shall inqu -e into

Or pronounce upon or 1n any manner call in “uestion the

validity < such Act on any g:ound whatsoeve:. In . iew of

this bar which removes the jurisdiction of :ie court to

question the validity of the respective Acts thai hae been
certified by the Speaker, the Court can..t «xercise

jurisdiction i respect of the 3ill on the basis f wt.ich the

Acts of Parliament have been certified.

T'he objections raised by the Additional Solicitor General broz ily r.late to
the jurisdiction of this Court to entertain the petitions that have beer. fled and to
grant the relief that 1s sought. In these applications the relief that i: soucht is a
decla-ation from this Court that certain provisions of the Bills in : iestion are
inconsistent with the Constitution and that there has been no proper ¢ mplince of
the lzgislative process in the said Bills being passed by Parliament :nd thereby
becoming law.

Article 120 of the Constitution vests in the Supreme Court tae sole and
exclusive junisdiction to determine any question, as to whether any Bill or any
provision thereof 1s inconsistent with the Constitution. The proviso to this Article

set out the substantive limutations of the jurisdiction of this Court with regard to



the determinations that can be made in specified situations which are not relevant

to the matter 1n 1Ssue.

Article 121 specifies the persons who could invoke such jurisdiction and
the time within which that should be done. It is stated that this jurisdiction may
be mvoked by the President or by any citizen including any incorporated or
unincorporated body of which not less than % of the members are citizens. Where
the jurisdiction is invoked by the President it has to be done by means of a written

reference addressed to the Chief Justice. Where the jurisdiction is invoked by a
citizen or any body as defined above, it has to be done by a petition in writing
addressed to the Supreme Court. The time limit within which such petition
should be filed or reference made is specifically laid down as bemg “within one
week of the Bill being placed on the Order Paper of Parliament.” It is also a

requirement that at the same time a copy of the petition or reference be delivered

to the Speaker.

Article 122 deals with the Bills that have been considered by the Cabinet

of Ministers to be urgent and in the national interest. The special procedure that
would apply and the time within which a determination should be made by this

Court are contamed 1n this Article.

I have set out above the contents of Articles 120, 121 and 122 with regard
to the constitutional jurisdiction of this Court and the manner in which such

jurisdiction should be invoked, in view of the provisions of Article 124 which is
relied on by the Addl Solicitor General, as the basis of his objections.
Article 124 reads as follows :

“Save as otherwise provided in Articles 120,121 and 122, no Court or
tribunal created and established for the administration of Justice, or other
institution, person or body of persons shall in relation to any Bill, have
power or jurisdiction to inquire into, or pronounce upon the,
constitutionality of such Bill or its due compliance with the legislative
process, on any ground whatsoever,”




it 15 seen from this provision that the jurisdiction of ti:: Court to
deerrunie the question as to whether any Bill or any provisic.: thereof 1s
inconsi:tent with the Constitution is strictly limited to what 1s provided for in
Articles 120, 121 and 122. In the case of Wijewardena vs Attorney Ge:aeral, 1982
2 SLR page 775, a Bench of 7 Judges of this Court considered the .:striction of
th: jurnisdiction as contained i Article 124 of the Constitution. In :nat case, a
person filed an action in the District Court seeking a declara' »n that an
amendinent to the Constitution has not been validly passed by Pa:.i..ment. The
matter was referred by the District Court to this Court, n terms of Ariicle 125(1)
of the Constitution since it irvolved the interpretat:on of the prov. ons of the

Consiitation,
in the judgment of thiz Court, which was unanimous, the :Zourt gave
eftec: 1 the restriction or ouster of jurisdiction as contamned mn Artic:. 124 of the

Cons!iation and made order dismissing the action of the Plaintiff.

The Article restricts ihe jurisdiction of this Court in r.y aurd to the

fcllo iing
1) to inquire nto or pronounce upon the constit::t:onality of a
Bill;
11) to mquire into or pronounce upon the due ce:ixpliance with

the legislative process on any ground whatsoever in respect

of a Bill

In regard to both matters, jurisdiction i1s limited to what s expressly
provided for in Articles 120, 121 and 122. Thereiore, I am of the view that the
provions of these Articles are not merely procedural in nature tut form the
~conc.iions upon which the constitutional jurisdiction of thus Ccurt could be

exerciced in respect of the validity of any Bill or the due compliarce with the

legisi:iive process. They constitute the cenditseng precedent to the exercise of
such .iirisdiction by this Court. ARG N

@



The time limit within which the jurisdiction of this Court may be invokedﬂ
in terms of Article 121(1) does not stand alone. In effect, it 1s linked to Article
121(2) which states that where jurisdiction has been so invoked “no proceedings
sh.all be had in Parliament in relation to such Bill until the determimnation of the
Supreme Court has been made, or the expiration of a period of three weeks from
the date of such reference or petition, whichever occurs first.” Thus the fact of
invoking the jurisdiction of this Court i the manner and within the time as
provided in Article 121(1) sets in motion the provisions of sub-Article (2) which
has the effect of stopping the proceedings in relation to such Bill for a maximum
period of three weeks from the date of the reference or of the Petition. The time
periods n the two provisions operate in tandem, one followmg the other. When a
reference i1s made or a petition 1s filee within the time and in the rmanner
provided, that fact alone has the effect of stopping the proceedings in relation to
such Bill m Parhament. A fortior1 where no reference has been made or no such
petition 1s filed within the time and in the manner provided, the Parliament 1S free
to proceed with the Bill on the assumption that there 1s no challenge to 1its
constitutionality. This scheme contained in Article 121 supports the view
expressed by me that due comphiance with the requirements of sub-Article (1) 1s a
condition precedent to the exercise of the jurisdiction of this Court to make a

determination as to the constitutionality of a Bill or any provision thereof

The Petitioners contend that they could not invoke the jurisdiction of this
Court within the time specified in Article 121 due to reasons beyond their control
and seek the benefit of the maxim “lex non cogit ad mmpossibilia”. Impossibility
of performance 1s no ground to dispense with the due compliance with
requirements that operate as conditions precedent to the exercise of jurisdiction.
The situations in which this maxim can and cannot apply are made abundantly

clear from the following passages from MMaxwell on the Interpretation of Statutes

_ 12™ Edition -
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“Enactments which impose duties upon conc'itions are, when ...cse aure not -

sonstrued as conditions precedent to the exzreise of a jurisdict:on, subject
‘o the maxim, lex non cogit ad impossitilia. They are uncerstood as
dispensing with the performance of what is prescribed wher. r.erformance
of it 1s impossible”. (page 327)

“Where the act or thing required by the statute 1s a conditior precedent to
the jurisdiction of a tribunal; compliance ca..not be dispense:. with and, if
it be impossible, the jurisdiction fails. It wouid not be competi:nit to 2 court
to dispense with what the legislature .as made the ndispensable

foundation of its jurisdict ion.” (Page 328)

Article 124 as clearly s ited in its provisio s postulates that :2quiuements
of Art:cle 121(1) form a condii:on precedent to the exercise of the ;. isdiction ot
the Court to examine the constitutionality of a 3ill or any prov:...on thereof.
Therefore due compliance of these requirements cunnot be dispensc . with on the

application of the maxim relied on by the Petitioner.

The Petitioners contenc that there has beer no proper comp'. ace with the
legislative process in respect of the said Bills. In terms of the Curstitution the
legislative power of the People is vested i Parliament subjec. to certain
limitaiions contained in the Constitution itself The legislative process commences
with the publication of a Bill in the gazette at least seven days befoiz 1t 1s placed

on the Order Paper of Parliament as provided for u: Article 78(1).

Article 78(2) provides for the passing of a Bill by Parllament m

accordance with the Constitution and the Standing Orders of Parlian:icnt,

Article 80(1) provides that a Bill passed by Parliament shall become law

when the certificate of the Speaker 1 endorsed thereon.
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The preclusive clause i Article 124 removes the jurisdiction of this Court
to nquire mto or pronounce upon the due compliance with any aspect of this

legislative process “on any ground whatsoever” unless the jurisdiction is mvoked

in terms of Article 121, in the manner provided in that Article, as reasoned out
above. Therefore the contention of the Petitioners of a non-compliance with the

legislative process cannot be mquired mnto by Court at this stage..

I have now to deal with the objection raised by the Additional Solicitor

General on the basis of Article 80(3) which reads as follows :

“Where a Bill becomes law upon the certificate of the President or
the Speaker, as the case may be, being endorsed thereon, no court
or tribunal shall inquire into, pronounce upon or in any manner call

in question, the validity of such Act on any ground whatsoever.”

Here, once again, there 1s a preclusive clause operating on all courts and
tribunals that prevent any inquiry or pronouncement upon the validity of any Act

of Parhament on any ground whatsoever where the certificate of the President or

Speaker as the case may be, is endorsed thereon.

As noted, above both Bills that are subject to challenge in the petitions

have become Law upon the certificate of the Speaker being endorsed thereon.

The Petitioners challenge the constitutionality of certain provisions of the
Bills that have been referred to. It 1s to be noted that upon the Bills being passed
by Parliament they cease to exist in the form of Bills. Article 80(1) specifically
provides that a Bill passed by Parliament becomes law when the certificate of the
Speaker 1s endorsed thereon. Therefore at the time these petitions were presented

the respective Bills have ceased to exist and they have been transformed into law,

by becoming Acts of Parliament.




T'he Petitioners are admittedly bound by :his preclusive ¢]

ause and cannot
nvoke the jurisdiction of this

Court 1n respec: of the validity ¢! the

indirectly to acijeve this result &,

Acts of
Parliament. They are seeking o

challenging
the Bills which preceded the respective Acts

— 1981 1 SLR pi.se 10, this Cour: ¢ onsidered the

of Parliament i1: the case of

Bandaranayake vs we eraran..

ettect of a similar ouster of jurisdiction containe: In Article 31(3) it respect of a

resolution imposing civic disability.

The Petitioners there sought to challenge t]

= findings made v a Special
Pres.dential Commission of Inquiry, on the basis of

which the resolu’ii i was
- by Parliament Imposing civic disability,

passc.

Samarawickrema J made the following obse . vation at page 1. --

Therefore the Petitioners cannot circumy
contained in Article 80(3) In

Challenge

<nt the preclusive clayse as

respect of the Acts

the validity of the provisions of the Bj]!
Pa:liament.

of Parliament by seeking to

which preceded these Acts of
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[nland Revenue (Special Provisions) Bill and the sequence of events graphically
lazd out m relation to the Monetary Law (Amendment) Bill to demonstrate how an
amendment came In as it were by a side wind to meet exactly with the Pramukha
Bank situation that had arisen, should '_ appropriately have formed part of the
proceedings of Parliament being the organ of government duly entrusted with the
legislative power of the People. The Constitution being the supreme law has
defined a role to each organ of government. The constitutional jurisdiction of this
Court has to be exercised within the time and in the manner as mandated by the
express provisions of the Constitution dealt with above. Accbrding to which, we
have to necessarily uphold the objections raised by the Additional Solicitor
General and decline to exercise jurisdiction in respect of the matters presented in

the petitions.

The Petitions are accordingly dismissed/

T >

Chief Justice
Yapa J.,
I agree
) . . /
Judge of the Supreme Court
Jayasinghe, J.. Yx 5%
PR
[ agree. 7

Judge of the Supreme Court.




