
SC (SD) NO. 3/2008 
 

ORAL SUBMISSIONS    
 

NOTES 
 

 
1. Unlike a Bill for any other Statute, this Bill is of vital importance, in that, it is to provide 

for the management of the finances of the people, which are held in trust and managed 
by the Government, and thus and thereby the Government becoming accountable and 
responsible for the due, proper and transparent management of such funds.  

 
2. The oldest copy of the Appropriation Act available on the Law Net is Act No. 38 of 

1968. The Appropriation Act has been repeated year, after year, in the similar 
format.  

 
3. However, the 1978 Constitution stipulated; 
 

(a) specific procedure for ‘Control of Parliament over Public Finance’ in Chapter 
XVII;  

 
(b) ‘Directive Principles of State Policy’ and ‘Fundamental Duties’ in Chapter VI, 

which shall guide Parliament, President and Cabinet of Ministers for the governance 
of the country, for the establishment of a just and free society, as morefully set out 
therein;  

 
(c) that sovereignty is inalienably vested in the people, and  

 
(d) that the peoples’ sovereignty shall be exercised and enjoyed, with the powers of the 

people being exercised by the Parliament, the President and the Judiciary, vis-à-vis, 
Article 3, read with Article 4.  

 
4. Regardless of the foregoing, the Appropriation Act had continued to be repeated, year 

after year, in the similar format as aforesaid, without any material change thereto; 
whereas it is respectfully submitted that changes were warranted in the context of 
the foregoing. 

 
5. The instant Application is not on a mere question of pure constitutionality, but an  

endeavour to ensure that,  
 

(a) the aforesaid objectives, which are constitutionally mandated for the proper 
management of the funds of the people, held in trust on their behalf, are conformed 
with, and  

 
(b) there is no violation of the ‘Doctrine of Public Trust’ upheld and exhaustively dealt 

with by Your Lordships’ Court in the recent Judgment in SC (FR) No. 352/2007 
(Water’s Edge Case)  
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6. The dire need for the foregoing is clearly borne out by the facts pleaded in paragraph 21 
of the Petition, demonstrating the gravity of the fiscal predicament, and the patent lack 
of fiscal responsibility and accountability.        

 
7. (a) In addition to the dictates of the 1978 Constitution, in 2003 the Fiscal Management 

(Responsibility) Act No. 3 of 2003 was enacted, statutorily providing for accountability 
to scrutiny by the public of the Government’s management of the funds of the people.  

 
(b) This warranted that financial data be presented in a manner that would be easily 

understood by the public. 
 
8. The Appropriation Bill consistently had 9 Clauses, and the Appropriation Bill 2008 has 

10 Clauses, with Clause 6 having been introduced from the Appropriation Bill 2003, as 
Clause 5(3), and thereafter from 2004 separately as Clause 6.  

 
9. Of the 10 Clauses in the Bill 2008, disregarding Clauses 1 and 10, there are only 8 

Clauses dealing with the appropriation and management of the funds of the people. 
 
10. (a)  Clause 2 stipulates for the Financial Year 2009,  
 

(i) the authorised level of expenditure of Rs. 980,634 million as specified in the First 
Schedule in the Bill on pages 6 to 39 thereof, and  

 
(ii) the authorised level of borrowings of Rs. 849,914 million to meet such expenditure. 

 
 (b) (i)  If the above expenditure does not include interest payments and/or capital 

repayments on previous borrowings, then the Bill does not authorise the 
Government to borrow for such purposes.    

 
 (ii) The Appropriation Bill 2007 authorised expenditure of Rs. 925,057 million for the 

Year 2008, whereas as per Central Bank Annual Report 2007 payments of the 
Government for Year 2008 is reckoned at Rs. 1,486,915 million. (vide P7(b)), with 
Debt Service for the Year 2008 given as Rs. 602,139 million (Interest Rs. 209,825 
million + Capital Rs. 467,324 million) (vide P7(a)) 

 
(iii) Conditionalties / parameters interest of such borrowings are not stipulated, 

and thus not approved by Parliament.  
 

(c) (i)  The gap between the expenditure and borrowings is expected to be met by Revenue, 
but level of total Revenue anticipated is not specified.   

 
(ii) There are two categories of persons, Tax Payers and Non-Tax Payers created by the 

BOI, with exemptions from Taxation, Customs Duty, etc. 
 

(iii) The quantum of Revenue lost by way of such exemptions, and the benefit to the 
country and the people is not quantified and known !  
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(iv) If Revenue collected from the people are mismanaged and/or squandered, 
particularly by those who hold ‘elected’ and ‘selected’ public office, then why 
should the people pay Taxes ?  

 
11. (a)   Clauses 3, 4, 8 and 9 i.e. 4 Clauses of the Bill, all deal with the Second Schedule in 

the Bill on pages 40 to 55 thereof. 
 

(b) This Second Schedule stipulating Limits of Advance Accounts activities essentially 
some commercial activities and Advances / Loans to public servants for the Year 
2009, at page 55, discloses the following totals: 

 
(i)   Column II Maximum Limits of Expenditure of the activities of the 

Government Rs. 16,667 million (2008 Rs. 14,200 million *) i.e. only 1.7% 
compared with the expenditure in the First Schedule, and would be only 
about 1.0% of the estimated payments ! 

 
(ii)  Column III Minimum Limits of Receipts of activities of the Government Rs. 

11,167 million (2008 Rs. 10,200 million *) 
 
(iii) Column IV Maximum Limits of Debit Balances of activities of the 

Government Rs. 39,978 million (2008 Rs. 41,485 million *) 
 

(iv)  Column V Maximum Limits of Liabilities of activities of the Government 
Rs. 615 million (2008 Rs. 510 million *) 

 
* Note – vide Annexure “A” 

 
12. It would be noted that the foregoing Limits in respect of Advance Account activities 

covered by 4 Clauses of the 8 Clauses of the Bill dealing with public finance, is in 
respect of comparatively insignificant amounts of monies, in the context of the enormous 
amounts of monies stipulated in the First Schedule in the Bill, set out at paragraph 9 
above.  

 
13. An examination of Clauses 3, 4, 8 and 9, discloses very strict and stringent control over 

such comparatively insignificant amounts of monies stipulated in the Second Schedule, 
to be within the aforesaid specified limits - vide Clauses 3 and 4, and any variation 
thereof i.e. increases or new items, mandates the approval by Parliament - vide 
Clauses 8 and 9.  

 
14. (a) Accordingly, it is respectfully submitted that the same principles of strict and stringent 

control and Parliamentary approval for increases and new items, as aforesaid, must 
necessarily apply, with greater force and stringency to the enormous amounts of 
monies stipulated in the First Schedule in the Bill.  
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(c) Clause 7 stipulated that 
 

Where, 
 
(a) receipts from taxes and other sources are less than amounts anticipated to 

finance authorized expenditure; or 
 
(b) the amounts appropriated for a particular purpose are no longer 

required   
 

the Minister may with the approval of the Government, withdraw whole / part 
amounts previously released for expenditure, to meet any authorized expenditure.  

 
15. The impugned Clause 6, dealing with enormous amounts of monies, which originated 

from the Appropriation Bill of 2003,  
 

(a) is in complete contradiction of the foregoing, 
 
(b) violative of the dictates of ‘Control of Parliament over Public Finance’, as stipulated 

in Chapter XVII of the Constitution,  
 

(c) is not in conformity with the ‘Directive Principles of State Policy’ and ‘Fundamental 
Duties’ in Chapter VI of the Constitution. 

 
(d) provides for arbitrary unfettered discretion to the Secretary to the Treasury, which is 

inimical to the ‘rule of law’, the basic premise of the Constitution. 
 

(e) facilitates the violation of the ‘Doctrine of Public Trust’. 
 
16. a)  Paragraph 21 (o) of the Petition, which pertains to the Financial Year 2006, is cited 

below: 
 

  “ o) (i) The accountability to public, from whom taxes are being collected has 
eroded, as disclosed by the former Auditor General, S.C. Mayadunne’s 
Report, as Project Director, to the Public Accounts Committee and COPE 
last September - viz  

 
‘the Rs. 220.2 billion of discretionary payments made by the 
Secretary to the Treasury, in terms of Section 5 (Rs. 54.2 billion) 
and Section 6 (Rs. 166 billion) of the Appropriation Act No. 39 
of 2005, raises the question whether it tantamounts to a partial 
abdication of the powers of full control over public finance 
vested in Parliament by Article 148 of the Constitution’.  
 

(ii) Notwithstanding the Supreme Court direction in the Determination on 
the Appropriation Bill 2007, the details of these payments, for which 
there had been no Supplementary Estimates transparently submitted to 
Parliament, have not been disclosed.”  
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b) i)  As per Appropriation Act No. 39 of 2005 for the Financial Year 2006 at page 9 
thereof, the amounts stipulated for ‘Department of National Budget’ covered by 
Section 6 of the said Act, was Rs. 28.7 billion for Recurrent Expenditure and Rs. 33.5 
billion for Capital Expenditure, making a total of Rs. 62.2 billion. – vide Annexure 
“B” 

 
ii) At the Committee Stage, this had been increased to Rs. 43.4 billion for Recurrent 

Expenditure and Rs. 34.5 billion for Capital Expenditure, making a total of Rs. 77.9 
billion – vide Annexure “C” 

 
iii) As per the Audited Financial Statements for the Year 2006, the actual expenditure 

incurred under the Head ‘Department of National Budget’ had been only Rs. 4.5 
billion – vide P13(a).  

 
c) Hence, the pertinent question arises, as to how Rs. 166 billion had been paid as 

‘discretionary payments’ by the Secretary to the Treasury under Section 6 of the said 
Act, as had been reported by the former Auditor General as aforesaid, and which stands 
uncontradicted and unexplained. 

 
d) The only inference that can be drawn, is that monies had been appropriated under 

Section 5 of the said Act by the Secretary to the Treasury, and transferred to the 
‘Department of National Budget’, and thereafter ‘discretionary payments’ made 
therefrom under Section 6 of the said Act, and perhaps covered by Supplementary 
Estimates thereafter to increase the authorized limits under other or new Heads of 
expenditure.    

  
e) There is no disclosure, as to what these payments had been, whether for Capital or 

Recurrent Expenditure. There is a prohibition as per Clause 5(2) for ‘Capital 
Expenditure’ to be transferred for ‘Recurrent  Expenditure’. 

 
f) (i) At page 9 of the Appropriation Bill 2008 a total of Rs. 32.6 billion has been allocated 

to the ‘Department of National Budget’ (Head 240).  
 

(ii) In the light of the foregoing, there is no guarantee, whatsoever, that ‘discretionary 
payments’ would not exceed such allocation. 

 
g) Such ‘discretionary payments’ is arbitrary and is inimical to the ‘rule of law’, which is 

the basis of the Constitution and facilitates the violation of the ‘Doctrine of Public Trust’.  
 

17. a) Clause 5(1) of the Bill had traditionally provided for any savings of Recurrent 
Expenditure to be utilized for Capital Expenditure under the same Head, or for Recurrent 
Expenditure or Capital Expenditure under any other Head, at the discretion of the 
Secretary to the Treasury.  
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b) It is respectfully submitted that the reality today is that there are no ‘savings’, but 
imposed ‘cuts’ by the Treasury of Parliament’s authorised expenditure for other Heads, 
thereby frustrating the noble objectives stipulated in Chapter VI of the Constitution.    

 
c) Clause 5(2) specifically prohibits Capital Expenditure under any Head, being 

transferred for Recurrent Expenditure. 
 
18. a)  Clause 6(1) of the Bill, does not allocate monies for ‘specific purposes’ and for 

‘specified public services’, as stipulated in Articles 149(1) and 150(2) of the 
Constitution. 

 
b) (i)  Hence, admittedly Clause 6 provides monies for contingent, ‘unforeseen’ or ‘hidden 

purposes’, to be utilized by the Secretary to the Treasury. 
 

(ii) Fiscal Management Report - 2008 dated 7.11.2007 at page 44 admits that allocations 
under Section 6 of Appropriation Act No. 47 of 2006 had been utilized for 
‘unforeseeable requirements’. – vide Annexure “D” 

 
c) The foregoing   
 

(i) is in contradiction of the strict an stringent control of public finance, as per the 
other Clauses of the Bill as aforesaid,   

 
(ii) is a violation of the Scheme of ‘Control of Parliament over Public Finance’ 

set out in Chapter XVII of the Constitution. 
 

(iii) provides arbitrarily unfettered discretion to the Secretary to the Treasury, 
inimical to the ‘rule of law’ the basis of the Constitution. 

 
(iv) facilitates the violation of the ‘Doctrine of Public Trust’. 
 

d) Is a specific violation of Article 151 of the Constitution, which provides for urgent and 
unforeseen expenditure to be paid, and presented to Parliament thereafter, as soon 
as possible, by way of a ‘Supplementary Estimate’. 

 
e) The statement in Clause 6(1) – “The money so transferred shall be deemed to have 

been covered by a ‘Supplementary Estimate’ submitted by the appropriate 
Minister” – makes a ‘mockery’ of the decision making process of Parliament, and it does 
not constitute to be a decision of Parliament.   

 
19. a)  As disclosed by the Balance Sheets of the Government as at 31.12.2006 and 31.12.2007, 

the ‘Contingency Fund’ is a sub-limit of the ‘Consolidated Fund’, in that, there is no 
investment of monies to represent the ‘Contingency Fund’ – vide Annexure “E” 

 
b) The limit of the ‘Contingency Fund’ can be increased by Parliament in terms of 

Article 151(1) of the Constitution. 
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c) Since Clause 6(1) provides for ‘unforeseen expenditure’, it is in actual effect a 
‘contingent provision’ under ‘another name’, and would therefore attract the incidence 
of Article 151. 

 
20. (a) (i) Article 151(2) provides for ‘urgent and unforeseen expenditure’ for which there 

is no provision made, to be paid by the Minster of Finance, with the consent of 
the President. – vide Article 151(2) 

 
(ii) Since President is also the Minister of Finance, this is more the reason to report to 

Parliament, as soon as possible by way of a ‘Supplementary Estimate’. 
 

(b) A ‘Supplementary Estimate’ to cover such expenditure has to be presented to 
Parliament, only after such payment for ‘urgent and unforeseen expenditure’ has been 
made, as soon as possible thereafter – vide  Article 151(3) 

 
21. a)  Clause 6(2) cannot replace the dictates of Article 151 of the Constitution, and 
 

b)  is a purported amendment to the Constitution.     
 
22. a)  Given the ‘shocking disclosure’ at paragraph 15 above, it is apparent that the traditional 

flexibility given to the Secretary to the Treasury, in terms of Clause 5(1) of the Bill had 
evidently been abused, and the ‘Doctrine of Public Trust’ violated.  

 
b) Hence, such abuse of the flexibility of Clause 5(1) ought to be withdrawn, and the same 

be governed by Clause 7 of the Bill, which provides for utilization of savings to meet any 
authorized expenditure by the Minister with the approval of the Government. 

 
23. a) In terms of Clauses 8 and 9 of the Bill any increases in respect of ‘specified public 

services’ and/or ‘expenses for a new activity’ have to be approved by Parliament, in 
respect of comparatively insignificant monies in the Second Schedule.  

 
b) It is respectfully submitted that the same principles therefore ought be applied, with 

greater force and stringency to the enormous amounts of monies set out in the First 
Schedule.  

 
24. a)  Paragraph 21(q) of the Petition vis-à-vis a ‘Special Audit Report’ submitted to 

Parliament during the Year 2006 is cited below: 
 

“q) In a ‘Special Audit Report’ submitted to Parliament in July 2006 in terms of Article 
154 (6) of the Constitution by the Auditor General, in the ‘Executive Summary, inter-
alia, it was reported thus: 

 
- ‘According to test checks carried out during the course of audit it was 

observed that the annual loss of the Government Tax Revenue is 
extraordinarily large. According to audit test checks the computable value 
of the loss of Government Tax Revenue and the failure to collect in 
accordance with the legal provisions during the last few years amounts to 
about Rs. 389 billion while the amount that cannot be computed is extremely 
large’. 
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- ‘The institutions dealing with the Tax Revenue had not maintained an 

adequate tax management co-ordination with their supervisory institutions 
that is, the General Treasury and the Ministry of Finance’. 

 
- ‘The responsibilities devolving on the Secretary to the relevant Ministry in 

terms of the provisions in the Constitution, and on the Secretary to the 
Treasury and the respective Heads of Departments as the Accounting 
Officers through the Financial Regulations had not been discharged 
properly’. ” 

 
b) Paragraph 21(o) of the Petition, which is in respect of ‘undisclosed discretionary 

payments’ of Rs. 220.2 billion during the Year 2006, cited at the paragraph 15 above, is 
reiterated. 

 
c) Regardless of the foregoing, the very Director General of State Accounts for the Year 

2006 (P.A. Pematilaka), who was directly accountable and responsible for the foregoing 
adverse findings by the former Auditor General during the very Year 2006, had assumed 
Office as Auditor General in the following Year 2007, and given an unqualified Audit 
Certification on his own Accounts for the very Year 2006, whilst the Audit Certificate 
for the previous Year 2005 had been subject to comments and observations, disclosing 
deficiencies – vide Annexures “F”, “G” and “H”.  

 
d) It is respectfully submitted that the foregoing reckless action demonstrates the sheer 

absence of accountability and responsibility, and the blatant violation of the ‘Doctrine 
of Public Trust’ and the Constitution. 

 
25. a)  Clauses 2, 4 and 7 of the Bill refer to the ‘Consolidated Fund’ and any other Funds of 

the Government.  
 

b) Several Funds have been established by the Government in the following manner, some 
of which are scheduled – vide Annexure “I” (There are other Funds such as Tea Cess 
Fund, Coconut Cess Fund, Tourism Cess Fund, Janasaviya Trust Fund, Samurdhi Trust 
Fund, Tsunami Funds, etc.) 

 
(i) by Statutes  
(ii) under the Trust Ordinance 
(iii) by administrative action 

 
c) In conformity with the aforesaid Clauses of the Bill, and the definition of the 

‘Consolidated Fund’ as per Article 149, the revenue / receipts and expenditure / payments 
of all the aforesaid Funds, ought be included in the Budget.   
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26. a)  The Fiscal Management (Responsibility) Act No. 3 of 2003 further extends reporting to 

the people, the Government’s management of public funds, to facilitate them to scrutinize 
and evaluate the Government’s fiscal performance against the Budgets; specifically 
stipulating the following disclosures in the Mid-Year and Annual Reports, comparing the 
estimates with the actuals in respect of - 

 
(i) expenditure 
(ii) revenue  
(iii) cash flow and  
(iv) borrowings  

  
              stating the reasons for variations – vide Sections 12 and 15 of the said Act.  
 
     b) (i) The said reporting has to also include such information in respect of ‘public 

corporations’, and ‘companies in which the Government owns Shares’. - vide 
Section 22 of the said Act. 

 
  (ii) Appropriating public funds to a company, private or otherwise, and thereby putting the 

control of public funds outside the control of Parliament, would be violation of the 
constitutional dictates for ‘Parliament’s Control over Public Funds’, more particularly 
Article 148.  

 
 c) Your Lordships’ Court in the Determination on the Appropriation Bill 2007 directed that 

the transfers made by the Secretary to the Treasury in terms of Section 6 of the 
Appropriation Act should be specifically included in the aforesaid Reports to be 
submitted in terms of the aforesaid Act, giving reasons for deviations. 

 
e) The foregoing had not been complied with, thereby denying the right of the people to 

receive statutorily mandated information as aforesaid, for public scrutiny and 
evaluation. 

 
27. The following are cited from the Lord Nolan Report on ‘Standards in Public Life’, presented 

to the British Parliament as far back as May 1995   
 

(a)  “Public scrutiny of what people do is probably the most powerful pressure towards 
probity of their conduct”. 

 
(b) “The public are not only consumers of, but shareholders in public services. They 

should expect standards of disclosure and accountability no less than shareholders 
would have in respect of the Board of a commercial organizations.”  
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(c)  “The Seven Principles of Public Life” are cited below: 
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28. I most respectfully reiterate the averments in my Petition, more particularly the ‘dicta’ of 

the Judgments of Your Lordships’ Court cited therein.  
 
 
 

                              Petitioner  
24.10.2008 
 
 


































