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IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST
REPUBLIC OF SRI LANKA

Reference under Article 129(1) of the Constitution of
the DemocraticSocialistRepublicof Sri Lanka by
Her Excellencythe President.

S.C. Reference No. 1/2004

BEFORE Sarath N. Silva

Shirani A. Bandaranayake
H.S. Yapa

~ihal Jayasinghe

- ChiefJustice
- .Judge of the Supreme Court

Judge of the Supreme Court
Judge of the Supreme Court

- Judge of the Supreme Court
])\.N. dE: Silva

CvUNSEL P.A. Ratnayake, Presidenfs Counsel, Additional Solicitor
General, with U. Egalahewa, State Counsel, and Riad
Ameen, State Counsel, for Attorney General.

K. Kanag-Iswaran, Presidenfs Counsel, with M.A.
Sumanthiran

Ben Eliyathamby, President's Counsel, with O.K. Rajakaruna
and Mohideen

Cyrene Siriwardane

were granted permission to appear under Article 134(3) of
the Constitution.

Ni~al Sri Amerasekera present in person

Court assembled for hearing on 17.03.2004 at 10.15a.m.
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The President has by a communication dated 08.03.2004 invoked the consultative.

jurisdiction in terms of Article 129(1) of the Constitution by referring questions of law

and fact for an opinion to be expressed by this Court, in relation to the Inland Revenue

(Special Provisions)Act, No. 10 of 2003 as amended by Act, No. 31 of 2003. t.,

Learned AdditionalSolicitorGeneral took up the positionthat in terms of Article80(3) of

the Constitution and in view of the previous decisions, this Court cannot entertain the

questions referred to by the President.

Article80(3) of the Constitution is in the followingterms:

"Where a Bill becomes law upon the certificate of the

President or the Speaker, as the case may be, being

endorsed thereon no Court or tribunal shall inquire into,

pronounce upon or in any manner call in question, the

validityof such Act on any ground whatsoever."

The questions, it is to be borne in mind, were raised in terms of Article129 of the

Constitutionwhichstates that,

"If at any time it appears to the President of the Republic

that a question of law or fact has arisen or is likelyto arise

which is of such nature and of such public importance that

it is expedient to obtain the opinionof the Supreme Court

upon it, he may refer that question to that Court for

consideration. . . ."

The consultative jurisdiction granted in terms of Article 129 of the Constitution confers

upon the President t~e power to refer to the Supreme Court any question of law or fact

which is of "public importance", as the President may think fit. The Supreme Court of

India, held that in terms of Article 143 of the Constitution,which provisionis identicalto



.......-...

Article 129(1)of our Constitution, that the President'sopinion as to the questions being

of public importance cannot be canvassed. The Court considering a preliminary

objection that the questions raised by the Indian Presidentare not related to his powers,

duties and functions conferred on him, stated that,

'lk(

"In our opinion, this contention is wholly misconceived..

The words of Article 143(1) are wide enough to empower

the President to forward to this Court for its advisory

opinion any question of law or fact which has arisen or

which is likely to arise, provi~edit appears to the President

that such a question is of such a nature or of such public

importance that it is expedient to obtain the opinion of this

Court upon it. (In re, Under Article 143, Constitution of

India [1965 SCpg. 745 at pg. 755].")

. Furthermoreit is to be noted that in India the Presidenthas invokedthe consultative

jurisdiction of the Supreme Court by seeking an opinion on the Constitutionality of an

existing law (In re, The Delhi Laws Act, 1912 [1951] SCR747). In this instance the

President referred to the Supreme Court, questions regarding the Delhi Laws Act of

1912, Extensionof Laws Act of 1947 and States (Laws) Act of 1950. It is to be noted

that the said reference was. made to the Supreme Court several years after the

enactmentof theselaws, in 1951.

We are of the view that the consultative jurisdiction exercised in terms of Article 118(d)

read with Article 129 of the Constitution is distinct and different from the ordinary

jurisdiction of this Court and that the ouster clausecontained in Article 80(3) is not a bar

to the Court expressing an opinion on a question of law referred to it by the President.

The questions raised in the reference are all based on the Inland Revenue (Special

Provisions)Act, No. 10 of 2003 as amended by Act; No. 31 of 2003. The cumulative

effect of the questions is that,
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(c)
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whether the provisions contained therein are inconsistent with Article

12(1) of the Constitution which requires all persons to be treated equally\!

before the law;

(i) whether a pardon could be given by way of an Act such as

Inland Revenue(Amendment) Act to a person who is guilty

of an offence;

(ii) whether there has been an alienationof judicial power;

whether there has been misappropriation of public funds held in trust for

the benefit of the people resulting in an erosion of the Rule of Law.

The Inland Revenue (Special Provisions)Act, No. 10 of 2003 was introduced, as stated

in its long title, for the following purpose:

(a)

(b)

to enable personswho have not furnished a return of income and assets

prior to March31, 2002 to make a declaration in respect of their income.

to make provision for the grant of certain concessionsto declarents and

non-declarents;

(c) to indemnify ~uch persons against liability to pay certain taxes and

against liability from investigations; prosecutions and penalties under

specified statutes with a view to securing the future compliance of such

persons with the prevalent Tax Laws.

LearnedAdditional Solicitor General submitted that the tax amnesty, which was granted

in the aforementioned form by Act, No. 10 of 2003 was due to a serious deficiency of

the present taxation system, in that it had only a few taxpayers. A large number of

potential taxpayers had evaded the payment of tax over several decadesand even some
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of the existing taxpayers had suppressed the correct income and had only disclosed a

part of their income for th~ purpose of tax. Accordingto learned Additional Solicitor

General, attempts over the past several decades to bring these tax evaders to pay to the

Inland Revenue had been futile and even the previous amnesties offered to such tax

evaders had not brought in the expected results. Therefore the rationale for Act, No. 10 1.'

of 2003 was to bring those resorting to tax evasion to make a voluntary declaration of

all their assets and income and by that to increase the number of persons who could be

made liablefor future taxation purposes.

.( It was also stated that a further objective of Act No. 10 of 2003 was to provide an

incentive to the existing taxpayers so that they could make a complete disclosure, of

their income and assets. By an amnesty, according to the learned AdditionalSolicitor

General, both the Government and the community would be benefited and would

increase the future tax revenue of the Governmentas the number of people who are

liable for taxation would be increased. It was pointed out that, to achieve this objective

it is necessary to offer sufficient incentive, whichare attractive to such defaulters. In

the process, according to the learned AdditionalSolicitorGeneral, the existing taxpayers

were also allowedto make a complete disclosureof their income and assets.

However, it is to be noted that, in doing so, a special class of persons have been created

who would be entitled to benefits, denied to others who had complied with the law and

paid their dues.

The Act No. 10 of 2003 makes provisionfor persons who have not furnished a return of

income and assets prior to March31, 2002 to make a declaration.

Sections 4(2) and 4(3) of the Act No. 10 of 2003 provide that if a person has made a

declaration in terms of Section 2 of the Actfor the period ending on or before March31,

2002, and if there is any tax in dispute, the tax specified by such person as being the

amount of tax payable by him shall be accepted by the relevant authority. Moreover

according to Section 4(3) if a person who has not made a declaration in terms of Section

f
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2 for the period ending on or before March31, 2000 then the amount of tax specified by

such person as being the amount of tax payable by him should be accepted by the

relevant authority.

An honest taxpayer who took pains to submit a ta~ return elaborating his income and

expenditure is treated differently from the person who now submits a declaration in

terms of Section 2 read with Sections 4(2) and 4(3) incorporating amounts which he

decides that should be paid as taxes. With regard to an honest tax payer the amounts

to be paid as tax is finallydecided by the Assessor of the Department of Inland Revenue

whereas a person submitting a declaration in terms of Sections 2 read with 4(2) and

4(3), would himself decide the amount that should be paid as taxes.

Although recent writings have conceptually expanded the Rule of Law, the. basic

meaning attributed by Diceyyet retains its value and cogency.

Discussingthe Rule of Law, which forms a fundamental principle of the Constitution,

A.V. Dicey, (Introduction to the study of the Law of the Constitution, 9th Editio~, 1948

pg. 202) stated that,

. -

\\That 'rule of law' . . . has three meanings, or may be

regarded from three different pOints of view.

It means, in the first place, the absolute supremacy or

predominanceof regular lawas opposedto the influence

of arbitrary power, and excludes the existence of

arbitrarinessof prerogative,or even of widediscretionary

authorityon the part of the government.Englishmenare

ruledbythe law,and bythe lawalone; . . .
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It meansl againl equality before the lawl or the equal

subjection Qf all classes to the ordinary law of the land

administered by the ordinary law Courts; . . . ./1

It is thus apparent that there cannot be any kind of unequal treatment and all classesof

people should be subjected to equal treatment.

The immunity granted in terms of the Inland Revenue(Special Provisions)Actl No. 10 of

2003 is not restricted to personswho have not made declarations or had evaded paying

tax under the Inland Revenue Act. Seq:ions 2 and 3 of the said Act refers to the

declaration that has to be made to the CommissionerGeneral and the immunity granted

to such personsl respectivelyunder any law which is specified in the schedule to the Act.

Sections2 and 3 of the Act states thatl

"Section 2 -

Any personwhether in Sri Lankaor abroadl who though

requiredunderany law for the time being in forcel which is

specified in the schedule hereto. . . . I'

"Section 3 -
Any person making a declaration in terms of Section 21

shall enjoy full immunity from liability to pay tax under any

law specified in the schedule hereto. . . ."

The schedule to the Act includes the following Acts which could be considered as been

pivotal to the country's revenuel public finance and fiscal control. They arel

(A)

(8)

(C)

(D)

The Customs Ordinance;

The Excise Ordinance;

The Turnover Tax Act;

The National Security Levy Act;



(E)

(F)

(G)

(H)

(I)

(J)

8

The GoodsandServicesTaxAct;

The Stamp DutyAct;

The Finance Act;

The Save the NationContributionAct;

The Exchange ControlAct;

The Import and ExportControlAct.

Thus it is obvious that the immunitygranted by the Inland Revenue (Special Provisions)

Act, No. 10 of 2003, although contained i8 a law that bears that title and includes time

periods particularly applicable to Inland Revenue, is not restricted to Inland Revenue

alonel but brings in a number of other important areas such as Customs, Excise and

even the Goods and Services Tax, that have been' in force at the time the said Act was

enacted. Some of the laws such as Customs, it was submitted, attracts several other

subject areas and therefore would include, matters such as Revenue Protection Act and

the Air Navigation (Customs Regulations). AdditionallYIthis has also included Value

Added Taxi Exchange Control Actl Import and Export Control Act, Immigrants and

EmigrantsOrdinance, Board of Investment Act and the like.

The effect of the aforesaid provisions is the creation of two segments of tax payers and

persons within the country. One being the law abiding honest person who has diligently

compliedwith laws relating to revenuel public finance and fiscal control and submitted.

the requisite declarations and returns and paid what is due. The other would be the

person who has been evading tax for several years and who has not complied with the
...

salutary requirements of laws relating to revenue, public finance and fiscal control and

who would now benefit through the. immunity granted by the Inland Revenue (Special

Provisions)Actl No. 10 of 2003. Section 3 referred to abovel grants 'full immunityfrom

liabilityto pay tax under any law specified in the schedule hereto' and the immunity

would be enjoyed from liabilityfrom any investigation or prosecution for any offence

under any law specified in the schedule to the Act. Thus the Act has made clear

provisions to create two categories and through. such classification has favoured one
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categoryby allowingthem to enjoy full immunitynot only from liabilityto paytax, but

alsofrom any investigationor prosecution. Thereagainthe immunityis not limitedto

the Inland RevenueAct, but extendsas referredto earlier,to a numberof othersubject

areas.

Thegrantof suchimmunityin termsof theprovisionscontainedin Act,No.10of 2003, .~

it was submitted,had a seriousadverseimpacton the revenuegeneratedby way of

taxes.

It is to be borne in mind that public revenue is held in trust for the Peopleof Sri Lanka

who cannot be denied its benefit. Any exer:nptionthat is granted should be strictly in

compliancewith Article 12(1) of the Constitution.

.-... ..' -. T~e,schedule to Act No. 10 of 2003, listsdifferentstatutesasreferredto earlier,suchas

,.....]!Jr!'!oyer .Tax(.Goodsand.ServicesTax, NationalSecurityLevyTax and the like.
Revenuehas beencollectedfrom the generalpublicby variouscompaniesand persons

underthesestatutesas agentsof the State; hencekept in trust for the benefitof the

People.The revenuethus collectedshouldbe remittedto the State. However,Act No.

10of 2003 haspermitted thosecompaniesand personsto retainthe money collected

from the publicon behalfof the Stateand therebycondonedmisappropriationof public
funds.

Ourattentionwas alsodrawnto the amountsdueas arrearsof taxes in respectof laws

administeredby the CommissionerGeneralof Inland Revenueas at 31.12.2002. The

PerformanceReportof the CommissionerGeneralof Inland Revenuefor the year2002,

states that the taxes in arrearsas at ..31.12.2002is Rupees68,723,222,261/-which

includes Rupees 19,027,057,007/- being Goods and Services Tax, Rupees

10,299,012,135/-as Turnover Tax and.Rupees7,029,100,036/-as NationalSecurity

Levy. Thiswould reflect the lossof publicrevenuein relationto tax recoverableby the .
CommissionerGeneralof Inland Revenue. No estimatehas been madeof the losses

. .-- --. -- - . --_u --- _.. -- -- - -- __A _on- .. --. '- . ---..

--- -
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resulting from the immunity granted in respect of custom duty, excise duty and other -

dues.

The right to equality is statutorily enshrinedin terms of Article 12 of our Constitution
,~

and is a component of the Universal Declaration of Human Rights and International

Covenant on Civil and Political Rights (Article 2). It provides for all persons to be equal

before the law and to be entitled to equal protection of the law. This guarantee of equal

protection of the law is an injunction issued by the Constitution to the Legislature

against enacting discriminatory laws. However it does not preclude any distinction

based on classificationof persons for the p.urposeof legislation and every differentiation

cannot be treated as discrimination. There are instances where classifications have

been permitted. A permissible classification postulates two conditions that have to be

- satisfied, devefoped through judicial dicta and crystallised in the decision in Ram Krishna

Dalmia v Tendolkar (AIR SC 538) in the following terms:

(a) that the classification must be founded on an intelligible differentia which

. distinguishpersonsthat are groupedin from otherswho are left out of

the group; and

(b) that the differentia must bear a reasonable, or a rational relation to the

objects and effects sought to be achieved.

What it attempts to prevent is discrimination between any two persons where they are

similarly situated. As pointed out by Durga Das Basu,

"Whena law is challengedasdenyingequalprotection,the

questionfor determinationby the Court is not whetherit

has resulted in inequality, but whether there is some

differencewhich bears a just and reasonable relation to

the objectof legislation."



,.

11

Moreover in Kunnathat v State of Kerala [(1961) 3 SCR 71] and in Khandige v

AgriculturalI.T.O. [(1963) SC 591] it was stated that TaxationLawis no exceptionto

the doctrine of equal protection.

As pointed out earlier, Sections 2 and 3 of the Act, No. 10 of 2003 provide full immunity,

not only from liabilityto tax, but also from any investigation or prosecution from any

offenceunder any law specifiedin the schedule. Ironically,the basis of the differential

treatment as conferredby the provisions of Act No. 10 of 2003 is the non compliance,

the violationand evasion of taxes and duties payable under laws that are pivotal to the

countrls revenue, public finance and fiscal control such as the Inland Revenue Act, the

Turnover Tax Act, the Goods and Services Act, the Stamp Duty Act, the Customs

Ordinance, the Excise Ordinance, the Exchange ControlAct and the Import and Export

Control Act. These laws have been enacted from time to time; the integrity and the

strength of the legal regime established thereby is dependent on due compliance and

effective enforcement. The non compliance and violationof and the evasion of taxes

and duties payable under the salutary provisions of these laws could never be a

permissible basis to grant the sweeping indemnities from liability and immunities as

contained in Sections 2 and 3 of Act, No. 10 of 2003. Hence, the indemnities from

liabilityand immunities thus granted would not only erode the equal protection of the

lawguaranteedby Article12(1)of the Constitution,but alsobe antitheticto the Ruleof

law being the underlying basis of our Constitution.

It is our opinion, based upon the preceding analysis that, the provisionscontained in the

Inland Revenue (Special Provisions)Act, No. 10 of 2003, as amended, are inconsistent

withArticle12(1)of the Constitutionwhichguarantees to everypersonequalprotectiOn

of the law; in that it grants; immunitiesand indemnitiesto persons who have

contravenedthe laws that have been referredto and therebydefraudedpublicrevenue

causing extensive loss to the State.. In view of the above positionit would not be

necessaryto considerthe otherquestionsreferredto earlier.
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We wish to place on record our appreciation of the submission made by Additional'

Solicitor General, Mr. Kanag-Iswaran, President's Counsel, Mr. Ben Eliyathamby,

President's Counsel, Ms. Cyrene Siriwardane Attorney-at-Law and Mr. Nihal Sri

Amerasekera.

Sgd.

Sarath N. Silva,

Chief Justice. .

Sgd.

Shirani A. Bandaranayake,

Judge of the SupremeCourt.

Sgd.

t;t.S. Yapa,

Judge of the Supreme Court.
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Sgd.

J.A.~. de Silva,

Judge of the SupremeCourt.

. ,

Sgd.

Nihal Jayasinghe,

Judge of the Supreme Court.
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