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IN THES!,;PftEI-IE COURTOF TilEDEJ10CRATICSOCIALIST REPUBLIC
uF SRI LAi~KH

S.C.Appeal No. 33/92
S.C.Appeal No. 34/92
S.C.Special Leave
to ApoeaL {.inplint1olls Nos. 10 & 19
Court of {\ppeai Leave to A:lpeal
t)I.IPlie at lOllS tJo. ~1)6 allu ~\.l8/91

D.C.Colon.oo Case No. 3155/Spl.

Nihal Sri Amerasekere of No. 167/4,
Sri Vipulasena Mawatha,
Colombo 10.

PLAINTIFF-RESPONDENT-PETITI0t~R-APPELLANT

v.

1. Hitsui and CompanyLimited. a Companyorganized and
existing under tile laws of Japan and having the Pl'iuci
pal place of business at 2-1, OhtemachiI-Charne,Ohiyo
-da-ku, Tokyo, Japan and having a liaison office andlor
a Place of buisness in Sri Lanka at No. 3151 Vau::hal1
Sueet. CololObo02.

2. Taisei Corpol'ation, a Companyorganized and erisiting
under the Law:of Japan and having the Principal place
of business at 25-1, Nishi-Shinjuku 1 - Chome. Shinju
ku-ku, Tokyo, Jauan and navinQa li~ison office andior
~lace OTbuisiness in Sri Lankafor~~rly at No. 05:
High Level Road.Maharagamaand presently at Hil.on
Hotel Colomuo.

DEFEt~ANTS-APPEllANTS-RE5POI~ENTSin S.C.Appeal N~. 33i92

3. KankoKikakuSekkeisha YozoShinara ~ Associates.
Architect & Designers, Corporatioa ouly ol'ga~izI!1
under the la~jS af Japan and having the Princlp~l
place of business at No.9, Mol'Building 1-2-2,
Atago, Hinato-ku, Tokyo, Jaaan.

DEFENDHNT-APPElLANT-RE5PONDE}~Tin S.C.ADPp~l No; 34/92
. ..

J .-; ito ...",Hr- .,».$1}lo,
.J ,Jt"~~.;:;.~"".

4. HDtel Uevelopers (L~fl\a) Limited, formerly known as
lanka-Japan Hotel Lynited, of No" 1t., Alfred Plat:~,
ColamlE] Q3. '1
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5. Cornel Lionel Perera, Chairman/ManagingDirector, Hotel
DeveloDers(Lanka)Limited ot 10, Alfred Place,
Colombo3.

b. Frederick GermainNoel Mendis, Director, Hotel Develop-
ers (Lanka)Limited and of No. 51/3, DharmapalaMawatha,
Colombo3.

7. Kairshasp Narim~1 thUKSY,Director, ~Iotel Developers
(Lanka) Limited, and of 23/2,Sir Ernest De Silva Hawatna,
Colo~bo 07.

B. Don Peter Sevet'inus Perera, Director, Hotel Developers
(Lanka) Limited, and of 696/2, Havelock Road, Colombo06.

9. Kazutaka KODoy,Director of Hotel Developers (Lanka)
Limited, and of 6-38, Fujimocho, Chigasaki, Kasagawa,
Japan.

10. Kanapathipillai Shanmugalingam,Director, Hotel Develop-
ers ~Lanka)Limited, and of No.4 RamakrishnaAvenue,
Colombob and presently of 75, Issipatana Mawatha,
Colombo5.

11. Koji ITD, Director of Hotel De~elopers (Lanka) Limited,
and presently of No. 315, Vaushall Street, Colombo02.

DEFEtlDANTS

BEFORE : S.P.S. de Silva, C.J.,
Amerasinghe,J.
Kulatunga, J.

COUNSEL : H.L. de Silva, P.C., with Kanag-IswaranP.C.,
with C.Vivekananda,Anil Tittewela and Harsha
Cabral for petitioner.

Eric Amerasinghe, P.C., with L.A. Wickremasinghe,
H.5aza and Anil Silva for 1st and 2nd Defendants-
petitioners-appellants-respondents.

L.C. Seneviratne P.C. with T.C. Boange and
5.D.Yogendra for 2nd defendant-respondent.
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f,RGUEI:QN 18 and 19 November1992.

DE:C!OED ON : 02 Decemoer 1992.

Cur.adv.vult.
AI-1ER{\SINGHE,J.

i~ork on the constrw:tion of the Colombo Hi!ton Hotel commenced in or
about r'la,'ch1984 and the hotel "Jas opened for operations on 1 July 1987.

. Mitsui. Co Ltd of Tokyo, the first defendant, and Taisei Corporation of
Tokyo, the second defendant, la,ere promoters, contractors, suppliers,

, financiers and shareholders la,ho have representation on the BoaI'd of
Directops. The third defenciant, Kana Kikl~au Sekkeisha YzaShibata. &
Associates, were the architectsresponsiblefor the design and supervi-
sion of the project. The fourth defendant was formerly known as Lanka
Japan Hot~ls Ltd. 011 20 October 1983 it came to be knoll'nas Hutel De-
vl:lopers (Lanka) Ltu. This company olaJns the Hilton Hotel. Cornel Lionel
Pere,'a, the fifth defl:"ndant, is the Crl'li.rman and I'lanaging Director of
Hotel Developeps (Lanka) Ltd. The others named in the plaint as defend-
ants are Directors of the Boar~ !Jf Hotel Developers (Lanka) ltd.

Wihal Sri Ameresekere,the plaintiff, was also connectedwith the Hilton
p,'ojel:'l;. He '1.Iasone of the subscribers of the £1emopandllmandArticles of
Association of the c01npany tt{at mainS Hi! ton Hotel; he is described as a
Di rectal' in the P,'osp'l:!ctus 01' the Company issued an 11 ttarch 1983 (P 5);
he continued as a Di rector until his removal from that position on 22
December 1990. He hnlds 70,000shares in the Company.

It sl:emsthat, for supposed or actual reasons, Ameresekere, was unhappy
aT' uncertain '>Iith regard to certain aspects of the e:<ecution of the'
pl'uject aud f,'um Hille ~o time sought clarification and information~ and
being dissatisfied with certain aspects of the conduct of the company's

. affairs eventually on 17 September 1990 filed an action in the District
Court of Colombo against the defendants. The plaintiff 'prayed as fol-

, loli'S:

(a) for a declaration that the 1st and 2nd Defendants are not entitled to any pay-
ments, whatsoever under and in terms of and according to the tenor of the said
Construction Agreement referred to herein.

(bl for a declaration that the said Hitsui, the 1st Defendant is nat entitled to any
. .payment, whatsoever under and in terms of and according to the tenor of the
. said Supplies Contract referred to herein.

for a declaration that the 3rd Defendant is not entitled to
any payments, whatsoever under and in terms of ~nd according
of the Desi9n &Supervision Contract referred to herein.

have received
to the tenor

(d) for a declaration that the said Nitsui Taisei ConsortiuiII, the 1st and 2nd
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Defendants abovenamed are not entitled to makeany claim, whatsoever under
the said LoanAgreementreferred to herein and therefore precluded from
claiming under or enforcing the said Guarantees referred to herein.

(el for a declaration that the said Hatel Developers, the 4th Defendant Company is
nat under any obligation to makeany further pay~ent, whatsoever to the 1st
and/ol' 2nd aml/ol' 3rd Defemlanl;s abuvellilUledunder the said contracts and agree-
ments, n~uely; the Construction Agreement, Supplies Contract, Design & Supervi-
sion Contract and the said Loan Agreement.

{fl fur a declal'ation that the said Hotel Developers, the 4th Defendant is entitled
to the reimuurse~ent of all monies ~aid and received by the 1st andlor 2nd
and/or the 3rd Defendantsabovenamed,to date.

(9) for an Interim injunction restraining the said Hitsui/Taisei Consortium and the
said AI'chitects, the 1st, 2nd and 3rd Defendants respectively, by themselves
their representatives, servants and agents or other~lise hONsoever, from demand-
ing, claiming, drawing, receiving and/or collecting any monies, whatsoever in
any m~\ner howsoever, under the said Contracts and Agreements, namelYi the
Construction Agreements, Supplies Contract, Design & Supervision Contract, Loan
Agreement and the said two Guarantees and referred to in the plaint, until the
final determination of this action.

(h) for an Interim Injunction restraining the 4th Defendant Companyby itself, its
Directors, Servants and' Ayents or otherwise, howsoever, from entertAining any
demand and/or claim from the 1st and/or the 2nd and/or the 3rd Defendants
abovenamed in relation to the said clai~s and payments allegedly due to the 1st
and/or the 2nd and/or the 31~ Defendants and/or paying any monies, whatsoever,
in aJ\Y manner, howsoever, under the said Construction Agreement, Supplies
Contract, Design & Supervision Contract and Loan Agreement referred to in the
plaint until the final determination of this action.

(i) for a Permanent Injunction restraining the said l1itsui/Taisei Consortium and the
said Architects, the 1st, 2nd and 3rd Defendants respectively, by themselves,
their representatives, servants aJ\d agents Dr otherwise, howsoever, from demand-
ing, claiming ,drawing, receiving and/or collecting any monies, whatsoever, in

. any lIIanner hOlllsoever, under the said Contracts and Agreements, namelYi the
Construction Agreement, Supplies Contract, Design & Supervision Contract, Loan
Agreement and the said two gual'antees referred to in the plaint.

(j) for a Permanent Injunction restra~nin9 the said Hotel Developers, the 4th Defend-
~It Companyby ilself, its Directors,.servants and agents or otherwise howsoever,
from entertaining any demandand/or claims, whatsoever, frow the 1st and/or 2nd
and/or 3rd Defendants aboYena~ed in relation to the said claims and payments
allegedly due to the 1st and /01' the 2nd and/or the '3rd Defendant and/or payinQ
any monies} wtlatsoevr in any man howsoever, under the said Construction Agreement
Supplies Contract, Design & Supervision Contract and Agreement referred to in the
plaint.
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(k) for costs, and

(1) for such further or other reliefs as to the Court shall seem meet.

The learned District Judge issued enJoining orders in terms of prayer
"g" restraininy the first, second and third defendants from making
claims anI.!recuveries in respect uf the specified agreements relating to
the Hi 1ton Pl'oJect and in terms uf pl'ayer "h" restraining Hotel De elop-
ers (Lanka) Ltd., the fuurth defendant, entertaining any demands and
making any payments ",ith regard to the Hilton project. Upon notice
being issued, and after considering the pleadings, objections and .other
documents filed, and submissions of leamed counsel, the learned Dis-
trict Judge on by his Order dated 9 September 1991 issued the interim
injunctions prayed for by the Dlaintiff.

The learned District Judge was of the view that the questions
raised by the plaintiff with regard to the apprppriateness and nature of
payments to the first, second and third defendants; and whether there
I>,as fraudulant collusion to "deviously siphon out foreign e:<change" from
the company and the country; aught to be con.sidered at a "full trial"
and alld upon a considerationof the evidence adduced at such trial.
However, he said, if what the plaintiff alleged was true, then injunc-
t ions should be issued to prevent such "siDhoninl) oue" because other-
wise, the learned District.J~dge held, the "extensive loss" that would
be caused ls,ould be .. irremediable", for the possibi Ii ty of reco ery once
the money had gone abroad would be remote. A person seeking justice, he
said, should not be prevented from doing so. On the ather hand, as
far as the first, second and third defendantswere concerned,any loss
caused to them by delay in the making of allY payments due could be off-
set by the payment of interest.

TIle first and second defendants, and the third defendant separate-
ly, sought leave to appeal to the Court of Appeal. On 31 January 1992,
the Court of Appeal granted leave to appeal.

The plaintiff sought special leave to appeal to the Supl.eme Court
from the order of the Court of Appeal granting leave to appeal in re-
spect of both apolications 206 &208 of 1991. This Court granted leave to

appealan the question"whethergrantingof lea e by the Court of Aopeal
against the interim injunction by the District Court on 09.09.91 is
sustainable in law." By consentof the parties it "Ias agreed that the
appe~.ls relating to the first and second as well as the third defendants
would be heard tugether.

I am of the view that the granting of lea e by the Court of Appeal
against the interim injunction granted by the Distrl~ cp~rt on 09.09.91
is not sustainable in law for se eral reasons. .0

.-.. 5



To begin 1'liI;h the Court of Appeal C;jI'anted leave to appeal in a
matter that l.,as not beiore it. The Court erroneously assumed that the
matter before it ltlas concerned with an injunction granted against the
fourth defendant, vii. Hotel Developers (Lanka) Ltd. The Court of Appeal
said: "The plaintiff in paragraph 61 (h) of his plaint prayed for an
injunction against the fourth defendant".

However, the fourth defendant did not file any objections or make
any submissions to the District Coud on the matter. Nor did the fourth
de"fendant seek leave to appeal from the Order of the District Court.
Neverthele$s the Court of Appeal permitted the participation of Counsel
for the fourth defendant at the hearing of the leave to appeal proceed-
ings relacing to the application of the first, second and third defend-
ants on the basis that the fourth defendant was a "necessary party".
The fourth defendant was a necessary party to the proceedings in the
District Court, in relation to the granting aT an injunction against
the fourth defendant in terms of paragraph 61 (h) of the plaint, but not
in relation to an appeal concerning an injunction granted against the
1,2, & 3 def~ndants in terms of paragraph 61(9) of the plaint. In fact,
when learned Counsel for the 4th defendant attempted to make submissions
at the hearing of the special leave to appeal. application before the.
Supreme Court on 21.05.92, the Court refused to let him do so. The
Court of Appeal granted leave to appeal against. an order that "'Ias not
be fare it and so, obviously, the grant of leave in these cases is nat
"sustainable in law." ~

The Co~rt of Appeal seems to ha~e been of the view that leave to .
appeal should have been granted because the learned District Judge had
failed to satisfy himself that, in terms of section 54 of th~ Judicature
Ac.t I-!o. 2 u"f 1978 sufficient grounds existed for the granting of an
illjunction.

The Court of Appeal in its O,'der said as follO\1ls:

According to the provisions of section 54 of the Judicature Act, the Court must
satisfy itself, "that sufficient grounds e:<ist" before injunctive relief is granted.
It does not appear from the Order of the learned District JudQe that he has addressed'
his judicial roind to the question whether the plaintiff-respondent has adduced suffi-
cient evidence to makeout a prima facie case, althouoh reference to some documents by
name has been made! in passing.

The CouriseI for the 1st and 2nd defendant-respondents submitted that the plain-
iiff-respondent has no locus standi to bring ~his action. He contended that the facts
urged bytheplaintiff-respondent doesnot disclose a cause of action. He also sub-
mitted that plainiff-respondent does not- have a right: to bring a derivative action.
The Counsel for the 7th defendant-respondent submitted that ri9ht to bring a deriva-
tive action does not exist under the Sri Lankanlaw. He submitted that the Companies
Act of S,~i"-";"lankais comprehensive on the rights of the shareholders. He further
ar9ued thaftonly rights available to a sharehQld~r are those sped tied in section 210
jmd 211 of the CompaniesAct, in this. regard. Those rights he pointed out could only..

6



be exercised by a shareholder having a mimmumof five percent of shilres of the Compa-
ny. The learned Counsel for the plaintiff-respDndent cited section 3 of the Civil
LalliOrdinance, and contended that law applicable in regard to the matter is the Eng-
lish lal~. He pointed out that in the case of rlallersteiner v. Moil' (no. 2) (1975) 1
all ER 849, this right has been recognised in England. Therefore he argued that a
right tD bring a derivative action exists in Sri lanka.

In our view these are fit questions of law to be decided in appeal and we accord-
ingly grant leave to appeal.

I'II'.H.L.de Sill/a,P.C., refel'red to various averments set out in the
plaint and argued that the learned District Judge had properly exer-
cised his discretion in granting the interlocutory injunctions prayed
for. Nr De Silva, P.C., maintained that the learned District Judge had
duly considel'ed and evaluated the abundant information in the pleadings,
objections, docLlIll~nts filed and submissions made and satisfied himself
that there wa~ a serious question to be tried at the hearing and that a
prima faci.e case had been made out, both with regard to the reliefs
naught and the e:ds.cence o'f legally enforceable rights. The leal'ned
District Judge had then, having weighed the needs of the plaintiffand
defendants, correctly determinl:!d that the balance of convenience lay
on the side of the plaintiff. Mr De Silva referr~d to the provisions in
the contl'acts, prospectus and other documents and said that the plain-
tiff's case was that the first, second and third defendants had not
carried out their work in accordanr.e with the contracts and arrangements
entered into although they had been paid certain sums already and might

be paid other sums in future. Although ordinarilly it should have been
the fourth defendant that should have sought the reliefs prayed for,
yet, in the cil'cuillstanc:es of this case, because it 'lias impassible to get
the company itself to bring this action, the plaintiff, as a shareholder
had done so in his o'>lnname, but in truth on behalf of the company to
enflJrce rights derived from it. If the plaintiff eventually succeeds, a
declaration that the fourth defendant company, in terms of prayer <f) of

paragraph 61 of the plaint, was entiled to reimbursement, would be
rendued nugai;ol'y and ineffectual by what the learned District Judge had
called "siphoning out" of funds from the company and the country under
the pretext of making payments supposed to be due under the contracts
and agreements relating to this case. Whether the plaintiffwould suc-
ceed in obtaining such a declaration, based as it is on contested facts
ana disputed questions of law ex hypothesi is uncertain and will remain
uncertain until final judgment is given in the action. HOl'lever, until
such time, it I'HiS necessary by injunctions to restrain the defendants
f1'0111disturbing the status quo in order to ensure that if he succeeds,
the declarations Itlould be meaninQful and that the p lainti ff and the
company 'llould not be left Illith a pyrrhic victory. The refusal to grant
the injunctions 'lIQuId dep,'ive the fOUT'th defendant of ,actual redress
and result in eventual injustice. In the circum5tance~~ve to appeal
should~ha~e been refused.

'.
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There was no dispute that there was a "serious question" in the sense of

a matter to be tf'ied that was "not frivoulous or vexatious", as Lord

Diplock put it in American Cyanamid v Ethicon Ltd [1975J AC 396 at p.407
para.G. Nor was it in dispute that the learned District Judge had, as he
ough I; to have, maue an assessment of the balance of convenience in ac
cordance I'lith the applicabIe pl'inciplesillthat regar'd.(Cf. )"'akkadUl"e Sri
Pragnarama v Hihister of Education (1969) 71 NLR 506,511; Bandaranaike v
State Fill.') Corpot'ation alld anotl!er [1981] 2 Sri LR 287 at 302-303).

Mr.Eric Amerasinghe, P.C., however maintained that much more than that
I'las requi\'~d1;(1have justified the learned Dishict Judge's order grant-
ing the injunctions prayed for: The order in: respect of an interim
injunction,he said, I'las a "final order" on ~Ihich no further determina-
tion I&lnuld be made and, therefore, he said it was "unlike any other
illterlacl1torydetermination". The granting of the interim injunctions
I'louid create an estoppel and give rise to defences based on res judica-
ta. Th~ questions before the court could not be finally decided on a
pt'il4iJ. fade uasis. The plaintiff is a mere shareholder ...,ho had no locus
standi. If, as suggested uy the plaintiff, the fourth defendant company
was defraudedor its rightshad been otherwise violated,it was for the
fourth defendant to complain. If, as he now suggests,theplaintiff came
into court claiming derivative rights, that !'laS not evident from the
form of the proceedings. There was, he said, "no hint or any suggestion
in the plaint tha"t this action was being instituted as a derivative
action". It was referred to for the first time in the oral submissions
of Counsel to the learned District Judge. In any event, learned Presi-
dent's Counsel inr the first and second defendants said that even 11...,ith
some strained eifort, by wading through the rambling averments contained
in the plaint" he could discover nothing to show that the fourth defend-
ant \'Iasentitled to the reliefs claimed. Learned Counsel referred to
various plarls and documents including, \llhat h~ said !&lere duly amended
and authorized plans, especially (P 54), and submitted that the work
had been carried out by the first and second defendants in accordance
I'lith the relevant contracts and agreements and "that the fourth defendant
had no cause of action against them. Therefore the plaintiff could not
derive any rights which the fourth defendant: i tsel f did not possess.
Paragraphs 31,32,40C,57,58 and 59 of the plaint, indicated that, in the
alleged circumstances of the case, a CaUse oi action, if any ",as "rooted
jn c.ontract'l. The rest of the plaintiff's averments, Mr Amerasinghe
~ubmitted were concerned with the creation of a certain "atmosphere".

".They "'er~ introduced to suggest fraudulent conduct for the purpose of
establishing that the defendants were "wrong-doers" and thereby enabling
the plaintiffto supposethat he coule bring the action. The remedy for
a lu'each ot contract, if any, "Ias confined to damages. The learned
Distdct Judge, I'1r.Amerasinghe, P.C. said, had been mislead by the
irrelevant cunsideration of the remittance o"f money abt'oad. That was a
matter. for the authorities cU\lcel'ned with e:<change control and not a

mttter ""tQ~he,taken into aCCouNt in granting an injunc' :,"r".'-....
, . .'". 'w ,
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Although same decisionssuggest that. apart from questionsrelating to
the balance of convenience and equities, all that needs to be estab-
lished is a "serious question" to be tried, (e.g.see per H.N.G.Fernando,
J in Dissanayake v Agriculturaland Industrial Credit Corporation
(1962) 64 NLR 283 at p.285; per Lord Diplock in American Cyanamid v
Ethicon Ltd (supl'a),I a.gree that somewhat more was necessary before the
injunctions were granted. It is this: The learned District Judge should

have been sa"i:isfied that the plaintiff had a prima facie claim and a
reasona.ble pl'ospect of success even in the light of the defences raised
in the pleadings, objections and submissions of the defendants. (See
.7inadasa'v Heerasinghe (1929) 31 NLR 33 at p.34 per Dalton,J; Ceylon
Cold stores v Sillittal Boustead Ltd. C.A.LA. 35/80 D.C.Colombo 1820

Spl.C.A.Minutesof 22.4.80; Bandaranayake v State Film Corporation

(1961] 2 Sri lR 287 at 294-299, 302-303 per Soza, J; Ratnay~ke v Hije-
singhe and others [1989]1 Sri LR 406 per Goonewardene,J;Preston v Luck
(1884) 27 Ch.D.497 at 505-506 per Cotton,lJ; Hubbard v Vosper [1972] 2
QB 84 at 96; Evans Harshall & Co v Bertola S.A [19733 1 WLR 349 at 365
per Kerr,J. See also FelloNesv fisher [1975]3 WLR 225; Hubbard v Pitt
[1975] 3 WlR 201).

I also agree that the injunctions should not have been issued unless the

learned District JUdge was satisfied that the plaintiff had actual,
legally l'ecognizable rights and not merely rights claimed by him. (See
Richard Perera v Albert Perera (1963) 67 NLR 445 at p.448; Gamage v The
i'linister of Agri,:uHure and' Lands (1973) 76 NLR 25 at 43-44; t1ontgomery

~/ Montgomery [1964] 2 All ER 22; Gouriet v Union of Post Office Horkers
[1978] AC 435). The question the learned District Judge had to consider

l"as lIlhatwas proper to be done between the time for the matter relating
to the injunctionsand the hearing and final determination of the ac-
tion. He did not have to decide the rights of the parties any further
than was necessary in determining the question. In order to determine

that que'stian it IIlas essent ial fal' the leal'ned Distl'ict Judge to see
lI.hether the plaintiff had any locus standi. (Cf. Preston v Luck (1884)
27 Ch D.497 at 508 per lindley, LJ). HOlJ/ever I am unable to accept
1'1r.Amerasinghe's submission that the plaintiff had no standing }it all
and his suggestion that the plaintiff's case was, therefore, utterly
hopele~s. If in the circumstances alleged by the plaintiff, he was
unable to induce the fourth defendant company to take effective steps to
protect its Ol'Jn interests, and if as he alleges ltJhat he complains of
cannot be validly effected or ratified by ordinary resolution, then it
appears that he had every right as a representativeof the company to
obtain an injunction.(E.g.see Row on Injunctions, 6th Ed.1985 Vol 2
pp.90~ at seqq. Cf. also Gray v Lewis (1873 8 LR Ch.App.l035; Henier v
HOt1persTelegrapllUot'ks (1874) LR 9 Ch. 350 esp .at 353 per James, LJ
HacDougall v Gardiner 1875 1 Ch.D.13 ; Hason v Harris (1879) LR 11 Ch.
97 esp.at 104-105 per Malins, VC and per Jessel, MR at pp.l07-108;Cook
v Deeks and others [1916] 1 AC 554 esp. at p.291 per lord Buckmaster,
LC; HaIlersteiner v Hoir (No.2)[1975]1 All ER 849 especiallyper lord
Denning, MR at pp.B55-856;; Daniels and others v Daniels and others

[1978] 2 All ER 89 especially at p.96, per T~~~ f~'C1~~~lso 60w-
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ef"s Pf'inciples of 110dem Company Lala', 1979, 4th Ed. esp.at pp.644-656;
Pennington's Company Law, 1985, 5th Ed esp.at pp.727-742; Palmer's
Company Law 24th Ed. 1987 Ch.65 pp. 975-986). Whathef' the plaintiff will
in fact establish the cif'cumstances upon which he bases his derived
rights to obtain the declaf'ations of a pef'manent, as distinct ff'om an
interim natLif'9 is, of ocouf'se, a mattef' that will depend on lIJhat the
evidence l.,i 11 lead the leaf'ned Distf'ict Judge to decide at the end of
the tf'ial.

1 am unable to agf'ee with Nr.Amerasinghe's submission that the fact
that the plaintiff had not adapted a particular' form in bf'inging the"
action was a sufficient ground for rejecting the plaint and the prayer
fof' the injunction. The usual form of action is mef'ely a matter of
pl'ocedul'e in of'del' to give a I'emedy fol' a wl'ong that would otherla,ise
escape redress. (Per LOf'd Davey in Burland v Earle [1902J AC 81; Ualler-
steiner v Hoir (supra) per Lord Denning, MR, at p.858).Indeed, the use
of \.,hat (l,aS described in Pr'udential II Hewman Industries (No.2) [1982J 1
All ER 354 at 357 as the "time-honoured formula" for the purpose of
bPin9ing a derivative action, namely, nAB (a minority shareholder) on

° b~hal f of himself and all other shareholders' of the Company vs. The
laJrongdoing Directors and the Company", might even be misleading, for as
GOI"er (quoted Il,i th appl'oval by Lord Denning in Uallersteiner<ibid)
points out, what really occurs is that the plaintiff shareholder' is not
acting as a repl'esentative of the other shareholders but as a repr'esen-
tative. of the company. The basis of the plaintiff's claim is that he
has been compelled to bring this action as a minority shareholder',
albeit holding Ia,hat the first and second defendants in their written
submissions to this Court at paragraph 6.04 desc~ibed as "only 0.15% of
the issued share capital as at 31 t1arch 1990", because in the cir'cum-
stances of the case, the directc,rs, including the Government's represen-
tatives on the Boar'd, Illill not assist or are helpless to inter'vene,
especially in view of the powers given by the Articles of Association (P
1 and P 10 a) to the f'epf'esentatives on the Board of the first and
second deotendants, the "foreign collaborator's", in protecting the fourth
r'espondent company. Whether the evidence will establish the averments
supporting the plaintiff's position in this regard Itlill have to await
the trial. However, at this stage, I am of the view that the plaintiff
had sufficient standing, as established by the material placed before
the learned District Judge, to conclude that the interim inj"unctions
should be granted. I should like to refer to the following observations
of Lord Denning, liR, in Hubbard v Vosper [1972J 2 QB 84 at p.96 quoted
I'li th approval by Sachs, LJ in E~/ans Harsllall & Co v Bertola S.A (supra)" .
at p.378:
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ust!ful that it shuuld be kept flexible and discretionary. it must nat be made the
subject of strict rules.

..'

Admi Heell y the lear'ned District Judge did not in his judgment discuss
the material on the basis of IIlhich he came to the conclusion that the
plaintiff had a real prospect of success. Having regard to the fact that
at that stage questions involving serious allegations against some of
the defendants had to be assessed an incomplete, conflicting and un-

, tested ev iuence, and having regard to the fact that such a discussion
IIltJuld also he lI~cessarily embarrassing to the judge IIlho wi 11 have
eventually to try the cast!, I think the learned District Judge quite'
properly, in the cil'cumstances o'r this case, desisted from e:~pressly
referring in detail to these matters in his judgment. The learned D1S-
tl'iet Judge might tolell have said, as I now say on my Oll/n behalf, in the
words of Kerr, J. in Evans Harshall & Co v Bertola [1973] 1 WLR 349 at
p.365: "It is undesirable that I should say mare than necessary, and
everything that I say is no mare than by way of preliminaf'Y and prima
facie impressions at this stage." I tolant to make it as clear ,as I can
that 1.lIlat I am saying in the matter before me should not in any laJay be
construed at the tJ'ial as my concluded vi~w on any matter of lal., or
fact to be decided at the tf'ial. That is not to say that some considera-
tion tlf the substantive Questions at the stage of granting interim
injunctions Of' in considering an appeal from the gf'anting such an in-
junction is necessarily irrelevant. ( Cf. per 1-I.N.G.Fernando, J in
RichardPerera v AlbertPer.era (1963) 67 NLR 445 at 447; per Pathirana,
J in HewawasamGamage v Hinisterof Agricultureand Lands (1973)76 NLR
25 at p.43). Nor can it be said that the learned District Judge did not
consider what he ought, to have taken into account. However, it Lalas not
for him at the stage of considering whethef' to grant the interim injunc-
tion or for an appellate court considering the correctness of the grant-
ing 'of an interim injunctionto determinethe substantivequestions. It
can scarcelybe gainsaidthat there are cases in which it may be appro-
priate to dispose of the substantive issuesonce and for all. (E.g.see
Ri.:nat'd Perera v .41bert Perera (supra) at 449; Hurugesu v 1Iorthern

Di~/i'Sional Agdcultural Producet':S Co-opel'ati~'e Union Ltd (1952) 54 NLR
517; Gnanapragasam v Swaminathan [1983] 2 Sri LR 140; Kumarasena v Data
Hanagement SystemsLcd [1987] 2 Sri LR 190. See also Hanchester Corpora-
tion v Ci.1r/C."llly [1970J 1 Ch.420; Hoodward v Smith [1970] All ER 109).
Howevef', this was not' such a case. Therefore, what the leaf'nedDistrict
Judge tolas expected to do was to consider the material before him placed
by all the parties and decide laJhether the plaintiff's prospect of
success I'lasl'eal and not fanciful and that he had more than a merely
arguablecase. This he did, quite correctly, leaving the true and final
po'~ition tolith regard to the complex questions of faet and difficult.
questions of law to be detef'mined after what he referf'ed to as a "full
trial" after the action was fought to a finish. In deciding to grant
the injunctions the learned District Judge was not deciding the substan-
tive issues after a full-dress trial and making "finalorders" on them
bringinginto operationthe principlesof estoppeland re~dicata, as

<"',NI'Amel'asinghe,P.C., supposed. The "final orderS"

fI
' c." ~.l~

.

1 ..~
.

:. i..~ghe,

. . "'~~ .~ \.:

. .h,. ." .. .. ~ ~:'~~~~" N''''C. ~~,

.~. ;" '\, rb ,~( -~ '..,. I .. .,\'~' ~ \

~ - 11 ,- J ~ " 1t.

}

o~
..
\"

f f.!."

>.; . ,~;2 -12-19'.');:
j. i... .' OI£'0

}l
'

" \ 0 "
eo c:-'

':\. ~
~,' ~/ l. . \'

~NK~



.
I

,,

P.C. descl"ibed them I"elated to the interim t'eliefs prayed for and not
the substantive questions rele~ant to the permanent reliefs claimed. The
substalltive questions wel'e not, as lir.Amerasin'ghe complained, disposed
of by the learned Distl'ict Judge, as he said, "in a prima facie "'Jay".
The subscantive questions I/.Jel"e considel"ed fol" the limited pUl'pose of
ascertaining IlJhether the plaini;i ff had a reasonable prospect of success
and, therefore, qualified to be granted the interim injunctions he had
pl'ayed for. What more could the learned District Judge have done except
to considel" the Pl'ospect of success on the basis of preliminary and
prilAa fade impressi(Hls? He cOl'rectly left the conduded views on the
substantive questions to be detel'Rlined' at the end of the tl'ial. The
Court of Appeal erred in assuming that substantive issues in the suit
I'Jel'e apPl'opl"iately tl'iable at the interim injunction stage and had been
so tried; and in deciding, therefore, that the matter before it was an
appropriate case fol' granting leave to appealupon which appeal it could
express its ViellJs. Such a vie!,1J is el'l'OneOUS and therefore- not sustain-
able ill law.

I agree thal if at the end of the trial there really is no relief which
the fourth defendant Ciin ask for and which the District Court could gi.ve
the cOIQPany, the plaintiff's action must fail. (Cf./'IacDougal v Gardiner
(1875) 1 Ch.D.13 esp. at 24 i. And I do apPl'eciate the dilemma that
emerges when a court is.confronted with an a~plication for an injunction
by a ~laintiff who brings the application in a derivative capacity. On
the ane hand, if the plaintiff can require the court to assume as a fact
evel"Y allegation in the plaint as proved, the purpose of the rule in
Foss v Harbottle would be easily outmanoeuvred by the mere allegation of
fl'aud and contl'Cll. If, on the other hand, the interim injunction is to
be refused until the issue of fraud or control is decided, the injunc-
tiun would serve vel'Y little or no purpose. The interests of justice, I
thi.nk, are served in the circumstances by requiring the plaintiff to
establish a prima facie case that (1) the c.ompany is entitled to the
relief claimed, and (2) that the action falls within the proper bound-
aries of the e:<ceptions to the rule in Foss v lIarbottle. (Cf .Prudential
v Newman Industries Ho (2) (supra) at p. ~b6). WIth regard to the first
condi tion, where the facts alleged in the plaint al'e not disputed 01"
clear, it has been suggested that the injunction might be granted if
the plaintiff has an arguable case. (See Estmanco Co. (Kilmer House) .Ltd
v Greater London Council [1982] 1 All ER 437; cf.also Pennington 6th Ed
655). The plaintiff points to articles 79, 127 and 129 of the Articles
.of Association of the fourth defendant which give the "foreign collabo-

. rators" special rights. HatlJever, the effect of these on the question of
control is disputed, and thorefor_, tha plaintiff had to have mora than
an al'gudble case. In my view, he suceeded i,:, establishing a prima facie
case with regard to both the conditions I have referred to.

With regard to the argument that considerations relating to ,the re~it-

tance of money abl'oad were matters for the exchange control authrorit~es
: alone, it might be pointed 6ut that it could not entirely be a matt~r
of indifference to the Government, especially in the~ ,
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stances of this case. The Government of Sri Lanka, by entering into an
investment agreement (p 9) dated 31 January 1984, became a major share-
holder in the fourth defendant company. Moreover, by issuing a letter of

guarantee (P 17 (b» to induce Taisei Corporation, the second defendant,
" to enter into a loallagreement (at the request of the Government of Sri

Lanka) concurrently with Mitsui & Co. ,the first defendant, pursuant to
IsJhichTaisei Corporation would lend a certain sum of money to the the
ol-mers of the hotel, Hotel Uevelope.'s (Lanka) Ltd., the fuuf'th defend-
ant, the Government made itself eventually responsible for the repayment
of the monies borrowed by the fourth defendant..

The question of remittances was ffiOf'edif'ectlyrelevant to the decision
of the learned District Judge in this way: Admittedly, if damages were
an adequate I'emedy,then as a matter of la~1an injunction should not
have -been issued. (E.g.see per Lindley, LJ in London ana Blackwell
Raill"ayv Cross (1885) 31 Ch.D.354 at p.369). Howevel', in the opinion of
the learned Distrid Judge, if the interim in~unctions had_not been
granced. the declaration prayed for relating to reimbursement, if even-
tually granted, would be rendered meaningless and hollow. The action
wouldthenhavebeen an exercisein futility. "

In conn~ction "Jith NI'.Amel'asin9he's submissions "on the questions of the
adequacy of damages as a remedy as well as his observations on the
supposed i f'1'elevance of certain matters,I should like to refer to the
.folloIJJing obsef'vations of S'achs, LJ. in Evans Harshall & Co. v Hertala
S.A (supra) at p.379 para.H-p.380 para.H:

The standard Question in relation to the grant of an injunction, PAre damages an
adequate remedy?P, might perhaps, in the light of the authorities of recent years, be
rewritten: PIs it just, in all the circumstances, that a plaintiff should be confined
to his remedy in damages?" The courts have repeatedly recognized that there can be
claims under contracts in which, as here, it is unjust to confine a plaintiff to his
damagesfor their breach...50 far the question of adequacy of damageshas been dis-
cussed on the footing that if judgment!lias recovered (sic.) the sum awarded would be
paid. But whenever the adequacy of damagesfalls to be considered in this class of
case, there arises the further question - are the defendants good for the money? Also
(i f they are abroad), will their government's exchange control permit the payment? In
ather words, will the judgment be satified?

As far as the.learned District Judge was concerned, unless the interim
injunctions ~Ieregranted to prevent \llhat he describedas the "siphoning
out Qf money" ff'om the company and the country, the chance of eventual
satis.facCion of the judgment was "remote". Assuming that the plaintiff

IIJill succeed, then, but for the interim injunctiqns, the fourth defend-
ant company, like Pyrrhus after the battle of Asculum in Apulia, might

~ n be constrainedto say, "One more such victory and LiJeare lost."
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!'irL.C.Seneviratne, P.C., submitted that since the thi,'d defendant had
al ready been fully paid, injunctions restraining th~t party from de
mandlng, claiming, drawing recejving" and/or' collecting monies and re-
straining the fourth defendan t from entertaining any. ,.demand or claim or
paying monies to the thi I'd defendant "Ias inappropriate. On the ather
hand I'h'.I(anag-Isl'laran, P.C., painted aut that, in terms of the published
accounts of the fourth defendant company, certain sums of money were
shOllln as yet due tC) the third defendant and that this was, therefore,
yet another disputed question to be decided at the trial, and not a
matter for determination at the stage of deciding whether an interim
injunction shnuld be granted. I agree t'lith 11r.Kanag-lswaran.

For the reasons set out in my judgment, I hold that the granting of
leave by the Court of Appeal againstthe interim injunctiongranted by
the District Court on 09.09.91 agajnst the first, second and third
defendants is not sustainable in law. I therefore set aside the order of
the Court of Appeal granting leave to appeal in Applications Nos.206 lit
208 of 1991 and affirm the order of the learned District Judge of Colom-
bo dated 09.09.91 and delivered on 28.10.91 and direct the action to
proceed to trial whichI further directshall be held and concluded as
~mon as practicable. I order the first and second respondentsin these
pl'0..:eedia1ys to pay a sum of Rs.l0,5001 as costs. larder the third
J'l:!slJoncl<mt to pay Rs.5225/ as casts.

JUDGE:OF THE SUPREi"IECOURT

G.P.S.DE SILVA, C.J.

I agree.

CHIEF JUSTICE

KULATUN6A, J.

I agree.

JUDGE OF THE SUPREI1E COURT
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