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_ ~ IN THE SUPREME COURT OF THE DEMOCRATIC - o
_ © SOCIALIST REPUBLIC OF SRILANKA - ,
A Bill tltled “An Act to prowde for the Vestmg in ,
__ . _ - the Government identified Underperformmg ST
o , | Enterprlses and Underutlhzed Assets”. -
S A £ malter fa n
.o ooeoono- oo theConstitution,
- Present: Dr.-Shirani A. Bandaranayake - Chief Justice IR
B PA‘ IRatnayake PC s Judge of the Supreme Court R
' ~ S.C.Special Determination -
-+ No.O2/201z - . e o
P I . e AT ~ Hon.’ __e_;___.:_ittorney -General, ... .




\
Counsel:  Janak de Silva DSG with Nerin Pulle SSC for
' Hon. The Attorney-General. .

The Court assembled at 1 1;30 a.m. on 24", October 2011.

A Bill bearing the trtle “"An Act to prowde for the vesting in the Government

ey ldentrt‘ ed Underperformmg Enterpnses and Underutrhzed Assets -was. referred ,_. o ;_';_ e

T . torthls Court by HIS Exgellpncv the ‘Presldent |n terrns of Artrcle 122(1) b of the

R l?.*j értutron for a specra} determma 'jf

as to whether the Brll or any Provrsron

o  ;'_',_'-"_""thereof |s mconsrstent W|th the Constltutlon The Brll bears an endorsement of

lnelh :; ngtefg that [n thE gf thE CabFHEt ﬂf

Mmrsters it is urgent in the natlonal interest.

rétary ‘to ‘the Ca

- 'Ther ob]ectlve of the BIII is to vest in the State ldentlf’ ed Underperformmg
Enterprlses and Underutlhzed Assets in order to ensure their effectlve |
admrnlstratlon management or thEII‘ rewval through alternate methods of

;;';,i__;_r-__u_tlllzatton This is carned out ln the national mterest and the_f,_:_mtentron is to
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~ utilize the sald assets through restructunng and entenng into management
contracts. | '

The Government had been of the view that |t is an lnherent obllgatlon on its
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- ;part to ensure its People maXImum benet” ts from the Ilmlted resources that are
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""‘-:i_,avaltable by secunng and protectlng as effectlvely as possrble the social order -----

in which social, economlc and polltlcal Justlce would prevall Having the basic

welfare of the people in the country in mmd, the Government had divested

land and granted extensive concessions to promote economic activities with the




i .;State based on the Drrectlve Pnncrples of State Pollcy

T “2?(2) b - the premetldn e'?;?{{?-the welfare of the ) el

objective of ensuring maxrmum benefits to the People ThIS has been carried

out In the natlonal mterest - However it has been ldentrﬂed that there are
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Underutilized Assets and Underperforming Enterpnses that would not permit to

perform the sald obligation on the part of the Government to ensure its People ’
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' the maximum benefits from its limited resources that are avallable

Accordrngly the Bill in questlon would make provrsmn for the vestlng in the
State two types of assets known as Underutlhzed Assets or Underperformrng
- Enterprises. This would be in conformlty of the D|rect|ve Principles of State
'? Pollcy, referred to |n Artlcle 27 and specrﬁcally in Artlcle 27(2) b and 27(2) d of

the Constltutlon These two Artlcles refer to the: followmg ob]ectnves of the
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':-'People by Securlng and protectlng as
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whrch justice (social, economic and e
S ) polltrcal) shall gwde aII the lnstrtutlons
e of the hatrenal life. '

o '~-2|7(2)~d - ~ the rapld development of the whole
e . country by means of pubhc and prlvate

"~ economic actlwti} ' lawe S

' prescribing such planning and controls:-.

as may ba expedlent for drrectlng and
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co ordrnatlng such publrc and pnvate

economlc actlwty towards socnal
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The second categol‘v déals wrth Iand owned bY a person who had been QPBMEd.f o

B Lo f*pre]udlcral to the. nat[onal economy and. publlc mt_erest

On an examination of the objectives of the Bill, it S clearly seen that the said

Bill deals with Underutilized Assets as well as Underperforming Enterprises.

The Underutilized Assets deal with two categories of Iind
P
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- The ﬁrst category refers to State land allenated w:thln a period of twenty years

(20) prlor to the date of the coming.into operatlon of this Act, to a person for

" the purpose of generating employment, foreign exchange earnings or savmgs or

economic activities beneficial to the public, but where such benefits have not

' accrued and therefore belng pre]udlced to the natlonal economy and public
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| -_Wlthll‘l a perlod of twenty years (20) pnor to the date of commg lnto'
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under the Board of Investment law or Regulatlons framed there under or any
_Government Guarantees on the basis that the related operatlons proposed to be

carried out by such’ person will result in generatmg - employment, forelgn L

exchange earnings or sawngs or economlc actlwtles benef ced to the public, but

where such beneﬁts as ‘aforesaid have not accrued and therefore belng )
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An UnderperformingEnterprises on the other hand would mean a Iegal entity
such as a company, |nst|tut|on or body establlshed by or under any wrltten law

for the time belng in force in Wthh the Government OWnSs shares and where
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3 -_;-i{';'-_? the Government has pald contlngent llabllltles of such Enterpnse and

a-

engaged Iy protracted Iltlgatlon regardlng such Enterpnse Wthh lS pre]udlmal

to the natlonal economy and public interest.
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‘The above description shows that for the purpose of this Bill, Assets and |

Enterprises'had been classified and a question arose'--as to whether such | |

classification would make the said provisions inconsistent with Article '12(1) of B

the Constitution.
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Article 12(1) of the Constitution, which refers to the right to 'eqUaIity, clearly :
states that all persons are equal before_the law and are en'titled to the_equal

_ prOtectlon of the law.

'
— - - .- -
Lo L e = . -
_.“-_,J.._q--...—.-—i--i-n-nr--r-u-—-—r - A F T Ay
, .
. . A a= " . =moa 'E1 P wr mom L3 ST P

— - "
T e el | e e R g e R

Equallty, Wthh IS 3 concept based on the ’r“ irm foundatlon of the Rule of Law,

does not forbid reasonable classrﬁcatlon A claSSIﬁcatron Wthh |s not al'blU'al'y,'_:-j;_'._;g-_-,'_;"._'-:,-;I:_.:_[ SR 1
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coulcl be regarded as valld and pernussnble and for th_ls purpose |t would be B

for such classnﬁ catlort f--to be founded u if';‘n-- reasonabte dlfferentra Selamaioo ol
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there are two condltlons that should be satisfi ed WhICh could be stlpulated as

, follows .

1 that the cla55|ﬁcat|bn must be founded on an
lntelllglble dlfferentra Wthh dlstlngUIsh persons or - I
thlngs that are grouped together from others, ,_who_ - ERRES
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are left out of that group, and
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2 that the dlfferentia must bear a reasonahle,c or a L mEs L
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rational relatlon to the ob]ects and effects sought to S .
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e be achleved by the. Statute in questlon g
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ConSIdenng the aforementloned condltlons lt IS abundantly clear as stated ln
Budhan Chowdhary Vv State of Blhar (AIR (1955) SC 191) what IS




T '-"ET'L-Indlan Supreme Court had ebse;é.ﬁjﬁ__{_;,

necessary is that there should be .a nexus between the basis of classmcatron |

~ and the ob]ect of the enactment that carries such classnflcatlon

In the context of the present BI|| the classrﬂcatlon is based on the

dlfferentlatlon made with regard to the type of land that would come into

questlon Such land is either State land WhICh had been glven wuth a partlcular

obJectlve to be achleved Wthh has:not been reahzed or is pnvate land and

'- _certaln exemptlons from tax and other mcentlves under wrltten law has been |

gwen Wlth an ob]ectlve to be achleved WhICh had fa||ed
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that
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| ‘”""*‘“When a Iaw is chaﬁenged to g

_ _.essentlally on the ground that it demes equal E
- .:..__,_5,‘__-treatment or pr OtECtIOn the qUEStlon for
 determination by the Court is not Whether |t hag .

.“.resulted in 'nequall'tyf but whether there is some

L ]ﬁ'_i‘_fdnfference Wthh bears a ]ust and reasonable relatlon-’j_i- i

per se amount to dISCI‘ImInatIOH W|th|n the- -
lnhibltlon of the equal protectlon clause To attract'.
7 the Operat|on of the clause it is necessary to- “show -

o that the selectlon of dlfferentlatlon IS unreasonable or
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o arbltrary, that 1t does not rest on any ratlonjat basls o
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in view.”
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4 ,“-In K. Thimmappa v  Chairma, i Central Board of Directors <AIR @00 ) SC;-[. i
o 5 467) dlSCUSS“'lg the COﬂCEpt Df CtaSSIFCBtIOH |n term 5 Of th e nght t@ equ a"ty, the




In Union of Indla v M.V. Valllappan (AIR (1999) SC 2526, the Indian
Supreme Court had specn‘" cally stated thus:

Mt is settled law that differentiation IS not always
'discriminator'y. If there is a rational nexus on the
basis of which differentiation has been made with
the obJect sought to be achieved by partlcular*
. prov:smn then such dlfferentlatlon ~is . not

dlscrlmmatory and does not wolate the principles of
' Artlcle 14 of the Constltutlon

LR T

f!f--";;_ﬂ_-fi_-ConSIdenng all the aforementloned lt IS ev:dent that there is a ciear ratnonaI_'f_f_""_f_‘_ff’ff

"”drfferentlatlon lt has made and in such mstance there cannot be a \nolati‘on of'-

L earned Deputy Sohator General submitted that the classification speclﬂed in
: .'I'-"_"'.':.the Bill is permmssble in terms of Article’ 12(1) of the Constltutlon He further._'_ |
* contended that even if there had been any mconsnstency, the restriction placed
‘m by the Prows:ons of the Bill would be permltted in terms of Artxcle 15(7) of
' “” R A 5"% R s i RN S o
Article 15 of the Constitution refers to the re‘st‘rictions‘ on fundamental rights and
_Artlcle 15 (7) specnﬁca]ly deals with such restnctlons regardmg the exerCIse and

! ‘I'i._l-—'-‘l'l -

-operatlon of fundamental rights which fall W|th|n Artlcles 12, 13(1), 13(2) and

g ol e ———— - - i

14 of the Constltutlon The said Artlcle 15(7) ot the Constltution is as follows
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- “The exercise and operation of all the fundamental

rights declared and recognized by Articles 12, 13(1),

- 13(2) and 14 shall be subject to such restrictions as
| | | o
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may be prescribed by law In the interests of national
security, public order .-and the protection of public
health or morality or for the purpose of ‘securing due
recognition and respect for the rights and freedoms
of others or of rneeting the jUst 'req'Uirements' of
‘the general welfare of a democratlc society

(empha515 added)

Slnce the present Bl” contalns provn5|ons in meetlng the Just requrrements of R
the general welfare of a democratlc socrety the restnctlons |f any, envrsaged ' R
by the Bl" could easﬂy come wrthm the provrsrons Of the; sard Artlcle 15( oF the R

;a-" -" - '.-' :

Constltutlon However there 1s no nece55|ty to go mto the apphcabrll_.;

-
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Learned Deputy ' Selicitor- General stated that'--'--'-Underperforming Enterprises

s ‘.-.-'--_4;_;;_;_;encompass sntuatlons where the Government Is engaged in protracted Iltlgatron

S exerdse of ]UdICla| power S R

It was submitted that havmg such I|t|gat|on does not mean that ]UdlClaI power

i
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Learned Deputy Sohcutor General drew our attentlon to the view expressed by

Slrlmane, J in Tuckers Ltd ' The Ceylon Mercantlle Umon ((1970) 73 N

NLR 313) where it was stated that,
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“The ﬁrst CIUestlon that arlses therefore IS whether s o=ii

in the prowsmns of the lmpugned Act  thereisa

usurpatlon of Judrcral power by the Iegrslature

de 15(7) as there is nemconsrsten oy with A ticles 1 1) Of the Cf""st't”“@“' L
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| | | would be exercised through the Bill, or there would be lnterference in the




In deallng wrth thls questlon one must bear in mind
that a Court should be slow to strlke d&own an Act
of Parliament unless there is a clear encroachment '

on the judicial sphere.

~ In order to ascertain whether there has been such
an encroachment one 'should 'I think lookat- the Act
as a whole and not at a partlcular sectlon lsolated
_'from other prowsmns of the Act. I am also of the . '

- view that in determlnlng this questlon it is permlssmle

to look at the ob]ect and the true purpose of the__.;_ R
T legnslature inpassing the At

Learned Deputy Solrcrtor General referred to the test Wthh drew attentlon on th" TR e

tlfﬂe }udrcraL sa*-

enforcement of the nghts and llabllltles of the parties ( Senadheera Vv The

Brlbery Commnssroner ((1961) 63 NLR 313) ). Thls test was later reJected |r}

Jailabdeen v Danina Umma ((1962) 64 NLR 4_19) where it had_been held that-

the power of enforcement wasf._ndtessentlal to judicial-..power_-.?7_ ' o e

- -

"It was also submltted that in Queen v Llyanage ((1§62) 64 NLR 313)

" .Jallabdeen v Danina Umma GSupra) and Plyadasa v The BnberT
Commnssnoner (Supra) that our :_Courts had followed the ﬂapproach taken b
Grlff th C] in Huddart Parker and Co. v Moorehead ((1909) 8 CLR 3}0

' where the ]udldal power had been mterpreted as follows
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"L .. the words ]UdlClal power as used in Sectlon

_.l
71 of the Constitution mean the power which every |
l

sovereign authority must of necessity have toidedde

o Plyad’asa v The Bl‘lerY Commrssmner (( 1962) 64 - Nl;R 385) and = .
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controversies between its subjects or between itself

“and its  subjects, whether the rights relate to ilfe

ilberty or property "

ThIS position changed in Karlapper V. Wuesmghe ((1967) 70 NLR 49),where

referrlng to the Grlft" th CJ’s observatlons the any Councnl had been of the view
that,

- "t is unwise in the sphere of constltutlonal law to - _ .

g ' N go beyond what s necessary for the determlnatlon of R Tt
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__ _.____Parhament ina Ieglslatlve form

. On the basis of the aforesaid it is apparent that the present Brll contalns no | o *I‘i

‘provisions Wthh wouldl provnde for the exerctse of , Judloal power or the - o

o _lnterference m the eXEr_crse of Judlcral power in relanon to Undka rperformrng A 1
| _Enterpnses ' - .
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e Learned Deputy Solrcrtor General submitted that the Brll deais wnth Natlonal-
POHCY WhiCh- i5 _a "m'a'tt'Er ),(*{ii;hin__,the“Reseryed_Lrst mtroduced by the Thlrteenth -'
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The Thirteenth Amendment to the Constitution,- which made pr'ovision for the o '
establishment of Provincial Councils that were empowered to make statutes

apphcable to the Province, had clearly stlpuiated that su Counc:is wou_ld have

r

10




S reievant C|ause,_, G BN

-- On a consideration of the totality of the aforementioned, it is apparentthat: no

LT o TR T PR
. e LI .t Yo .

—_ . - . . -- .. L] . . - - e . . . .
. - wlaTot . - - . - . . . T. [ -, .o .l . - a A 1 3 L . ~ ] - . - - - L ; » - — »
L T - . . .. .- LI '= ] B - T . e i o . '__ Taos . A T T T - Low w Vo Poe

" . N . . . [ . -
- . II_ Lo- - . . . ] . L. \ L - i - . v . LR ; —_ N .- . i - , .
- = - - - . - . - - - - T 3 . R - .. _ o ] .. i : .
| | CI : 1 | | . e - s : o I ’ I metta e - e =0 : I.'-' ' ' I
| | ause | - | | - |
. . .
. ¥t
. k

be replaced wrth the word or.

no power to make statutes on any matter set out in the Reserved List.
Accordlngly the Ieglslatrve power with regard to the Natlonal Pollcy on all

subjects and functrons are vested with the Central Government.

Since the present Bill deals with Nationa! Policy, which is a matter within the

Reserved List, the Parliament has the authority and, is competent to legislate.

provision of the Bill is inconsistent with any provisions of the Constitution.

!
{
’F
_.;
i

St u nder consrderatlon and accordmgly such errors are referred to below under -"',th;e_:ﬁ" T

P

yé 1t
Thi

;ﬁ;‘g LHT e e
4
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‘the Hon. The Attorney General had submltted that an appropnate prowfron

wOuId be included for the payment of compensation to_ Bersons whose property
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to several draftlng errors ln the Blll'_i_.rl'_ S




s requisitioned and it was determined that with the suggested amendment,

the said Bill would not be inconsistent with any provisions of the Constitution.

In the present Bill Clauses 4(2) and 4(3) states that prompt adequate and
effective’ ...compensatlon IS -payable and |nsuc_h xnstances the sa:d Clause is

' not inconsistent with Article 12(1) of the Constitution.

 Learned Deputy Solicitor General at the hearing submitted that the ‘words

Government of Sri -Lanka in Clause 2(1) should be replaced with the word

;;;____.__-.State as the preamble to the Bnll states that the mtentlon Is to vest the_.-_l__

- - b L R - N . R . . : i . . 2t -
oy _ z . . P . . . . ' o l||_ —_ a

o ;_.;woutd have to be addEEl at the end of Clause 3(3} tﬁ eﬂsu,.e that there is. ao

- ..,f.""l"'- : -u- .

" '“'amblgunty as to whether any authonzatlon has been glven

' _Clause 3 deals with the appomtment of a Competent Authonty by the Cablnet | '.

- _of Mlnlsters This is for the purpose of controlllng admmlstenng and  :

’:'-"""*'f"";'-'*f:":managmg or ensurmg theF *grevwal of Underperformmg Enterpnses op

Underutmzed Assets vested |_n:_f_the Secre_tary to the _T_reasury._l_

-_—
—

" -

':"';'Learned Deputy Sohotor General submltted that the words ' Sectlon 3 in Clause e

R e Y

. 311) should be replaced W|th the words Sectlon 2(1), smce the vestlng takes B '

pface in terms of Clause 21) and not Clause 3.

‘Erf 4 f

Wi
S
1'.'].1 11.1!'|Eli_.~"-.’_-.:r.f;_h': v

‘The Competent Authority so appointed s subject to general or special

directions of the Government issued from time to time.
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Learned Deputy Solicitor General submitted that the word Government in

Clause 3(3) should be replaced with the word Cabmet since the use of word_-

Government in relatlon to glvrng specral or general drrectron IS amblguous

'Learned Deputy Solicitor General also submitted that the words in wrltmg
shouid be lnserted after the words as may be lssued in Clause 3(3) to ensure
that there IS NO amblgmty as to any such dlrectlon was grven or not

t - R . .

'Learned Deputy Sollcrtor General also submxtted that the words |dentn" ed in

E f -.j._or Asset in Clause 3(4) (a) be deleted |n order to avord any arnbrgurty

Lol L R
. - as e - T -
r " - -t
a - - . o -
- : . A N P . -7 - -
. s - i -n - by e - N : )
R . - - - - " | e - - - -
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. . =1 o —- - - a .
.- . . - L] -
. . . R . ] 3 ] ' -
._.| - L} . | . L} - ' L} L} '
" - - ———— 1 '
T -

In terms of this Clause, the shares held by all Shareholders (except for those

already held by the Sec:retary to the Treasury) of any Underperformrng Asset or-

- -'5:.5;5'}}-Clause 3(4) be deleted as it is redundant Itwas also submltted that. the wordS;'

"-Underutlllzed Enterpnse are vested in the Secretary to the Tredsury. “The said e

Clause as stated earller also provrdes for prompt, adequate and effectlve

. compensatron for shares and. assets that are vested

- b . .I': b-— _:ll:r-T.- T i -

n i} . - : ; . . R . ] . . . . v - _"!:'." . . ] . : - .
Ul L LN R - .- . - ii., - . . er i Nt - S .
. I-_. . L] 3 -""r_._ " -:-i- . -'-'ll-.'i_“ . - ' . . - - N . R ) i _.', } = o -._‘ . . ) R
' L2 ..f ' i i -:-_.-. . oL ] - . w ..h_ . S l‘- o v

- Artrcle 157 of the Constrtutlon refers to Internatlonal Treatles and Agents and'.

such Treaties and Agents shall have the force of law |n Sri Lanka and

. ....;":j-}.ll',," e L

.otherWIse than in the mterests otlnatlonal security, no wnttena-law should be';""'

F ﬂ_*'-r "."- "

contrayent_lo_n of the provrsrons of such _Treaty of Agreement

., o a3 o by B - ' -
. . o :
' -l-ﬂ.. r'__.-l_ . .t " - 1: ‘_f . " " __" ';.r_'--l".-“—; '|-"I .- . .
t 1- - - u . - . -- - - - - g . . -
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. .-|. . i . - . |. ] . i - . - . . . . -. = . L — 1 \ ] . ..-| -t J-.I .
. ._“ b - ' LR T . [ ) . _' . . - "'__ Lo '-':' -
- - -

. In the event if there are any Treatles or Agreements that had been passed by ,

enacted or made and no executlve or admlnlstratlve actron should be taken in

the Parllament the Billis not in contraventlon of such Treaties or Agreements

as it provrdes for prompt, adequate and effective compeRsation. Itis also to

be noted that the vestlng would take place for a public purpose.
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Learnea Deputy Solicitor General submitted that the Bill is lntroduCed for the
purpose of vestlng in the State Underutilized Assets, which would include two
classes of land, defi ned earlier. Since land is being vested In the State there
' ‘cannot be any question with regard to any shares. Accordlngly the word or an
Underutlllzed Asset in Clause 4(1) should be deleted Learned Deputy '

Solicitor General also submltted that the word Government in Clause 4(1) |
should be replaced with the word St_ate. "

_ Learned Deputy Solicitor General also submltted that the word Sectlon 2 in

| 1:‘_““Clause 4(2)(a) be replaced W|th the words Sectlon 4, smce the shares of

..— R M‘U nderperformmg Enterpn ses get vested wrth the Secretary to the Treasury ln

L . \ ; \ . o .. ) N r . _ . . . . R .t .-.-“I - -: ' . = I . . . ] . .' .- .
2 . - . - . . - R - . .. - e - N . . _ ,
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L . - . ._- D . ' ' ' = 1 . L,
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. . e "y
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- This Clause deals wrth the determlnatlon of compensatlon by the Trlbunal and

. appeals there from and provrsnon has been ‘made to make |ts Award “within 6

months from the date of the regeipt of the claim after such inquiry. The said

o Clause does not speCIfy the time frame wnthln which a claim for compensatlon

T pne should | be made l.earned Deputy Sohcrtor General submitted that a tlme frame_ -

of 2 years from the date of vestlng be glven in makmg a clalm

‘Learned Deputy SOllCItOI‘ General also submltted that although an aggneved

' person has the nght to appeal agalnst an Award to the Court of Appeal ona

1 il T———p e T
g ay e gl ¥ . F—

questlon of Iaw _wnth the Ieave of the Court of Appeal that such an appeal

iy S
-.._..- -

should not be ' llmlted only to a qu t "“n';fof Iaw and thereforeﬁ - ‘fo delete the

words on a questlon of law.
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Accordingly, the dral"ting errors, which learned = Deputy Solicitor General

submitted that should be corrected are as follows:

1. Clause 1

2. Clause 2 (1)

5. Clause 3(3)

6. Clause 3(3)

S 7. Clause 3(4) - -4

8. Clause 3(4) (a)

9'. Clause 4(1)

‘The word and should be replaced with the word or-.

The words Government of Sri Lanka should be

B replaced wrth the word State

- '..-
Loy

- _"-J'i.' P

- "R 5 e
. T -

;.i-the words in wrltmg be added at the end of sald R

Sectlon 2(1)

' . .
. " - -
[ LI . Lo r
o
r ~ - - = -
' .
. '
L L]

the word Government be replaced W|th the word
Cabmet o -

may be issued.

“the words or ASsetsfto be deleted.

the words or an Underutlhzed Assets to be .

10. Clause 4(1)

11. Clause 4(2)

T . 1 .
- - L
P A | - — - !
- 1 .-I -I
.l'|

deleted

..‘I'I"'""".""-I"._L

State

the words Section 2 be replaced with the words

\

SeCtion 4.

the words in Writing be inserted after the words as

the words Section* 3 be replaced WIth the words

word ide ntlt' ie tg be deleted R aeed e

“the word Government be replaced Wlth the word‘




to be amended by 'speciFying a time frame of 2 years

12.Clause 6
from the date of vesting to make a claim.

13. Clause 6 to delete the words on a question of law.

The Hon. The Attorney - General mformed Court that the aforementloned

. draftlng errors would be corrected at the 5|tt|ngs of the Commlttee Stage in

- Parllament

o For the reasons aforernent:oned we make a dete_rmrnatlon that in terms of Artlcle
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Ieamed Deputy Sollotor General and Iearned Senror State Counsel who -

appeared on behalf of the Hon The Attorney Generar - '.
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