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IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST
REPUBLIC OF SRI LANKA

“RECOVERY OF LOANS BY BANKS (SPECIAL PROVISIONS)
(AMENDMENT) BILL

~ In the matter of an application under
Article 121(1) of the Constitution

S.C(SD) NO. 22/2003 _ Kusumin Kirthi Kumary
' ' (Petitioner)
Kulandan Palaniandy
Nihal Sri Ameresekere

(Intervenient-Petitioners)

Hon. Attorney-General

(Respondent)
BEFORE :  Sarath N.Silva - Chief Justice _
P. Edussuriya - Judge of the Supreme Court

Hector S. Yapa - Judge of the Supreme Court
J.AN.deSilva - Judge of the Supreme Court
T.B. Weerasuriya -  Judge of the Supreme Court

COUNSEL : K. Tiranagama with M.J.A. Hassan, Ms. H. Ratnayake and
Piyasena Dissanayake for the Petitioner.

U. Egalahewa, Senior State Counsel for Attorney-General -

M.A.Sumanthiran with Miss. P.Bandaranéyake for the
Intervenient Petitioner

Nihal Ameresekere, Intervenient-Petitioner (in person)

: The Court assembled on 26.8.2003 at 10.30 a.m.

A Bill titled “Recovery of Loans by Banks (Special Provisions)
(Amendmenf)", was published in the Government Gazette of 4.7.2003,and
was placed on the Order Paper. of Parliament. The Petitioner abovenamed
invoked the jurisdiction of this Court to deierminp the question whether the
Bill is inconsistent with the provisions of the Constitution. The other

Petitioners have intervened in these ;iroceedings after the original Petitioner



validly invoked the jurisdiction of this Court in terms of Article 121(1) of the
Constitution.
We have heard submissions of learned Senior State Counsel
representing the Hon. Attorney-General, counsel for the Petitioner and the
Intervenient Petitioner and, the Intervenient Petitioner who appeared in

person (Mr. Ameresekera).

The Bill seeks to amend the Recovery of Loans by Banks (Special
Provisions) Act No. 4 of 1990. This Act is based on a Bill which was
considered by the Cabinet of Ministers as being urgent in the national interest
& and referred by the then President for a Special Determination by this Court.
At that stage, the Court made a determination that.the provisions of the Bill
were not inconsistent with the Constitution, resulting in the Bill being enacted

as Act No. 4 of 1990.

Whilst, learned Senior State Counsel contended that the provisions of
the Bill now before this Court only supplement the provisions of the Act
presently in force and should bé_ considered as being consistent with the
Constitution in view of the previous Special Determination; leaned Counsel
for the Petitioner and intervenient Petitioner and Mr. Ameresekera submitted

”\that the provisions of the Bill are not merely incidental in nature and cover
%n_ew ground and seek to strengthen the provisions of the present Act to the
detriment of eertiin classes of persons, denying to them the equal protection
before the law guaranteed as a fundamental right under Article 12(1) of the
Constitution. It is further contended that these persons are, in the matters at
issue, effectively denied access to a Court or other_institutioh administering
justice, for the protection, vindication or enfo;cerhent of their rights, in

~ contravention of Article. 105(1) of the Constitution. - - -

The provisions of the Bill broadly relate to mortgages of movable
and/or immovable property. The Mortgage Act in Section 3 defines a
mortgage to include “any charge on property for securing money or money’s
worth.” Thus a mortgage is not a transaction complete in itself and is

intrinsically connected to a transaction or facility where money is lent or



/" advanced. The Mortgage Act was intended, as stated in its long title, to amend
and consolidate the law relating to mortgage. It provides for a hypothecary
action to obtain an order from Court declaring the mortgaged property to be
bound and executable for the payment of moneys due upon any mortgage and
to enforce such payment by a judicial sale of the mortgaged property. In terms
of Section 48, where the Court finds that the mortgage ought to be enforced,
the decree should provide for a sale of the land within 2 months. Whilst, the
provisions of the Act secure the interests of the mortgagee, the significant
feature of the Act is that the decree for sale should be preceded by a finding
of a Court that the mortgage ought to be enforced. This necessarily involves a

"__ﬁnding by the Court that the debtor is in default of re-payment of money that

I*ﬁ‘md been lent or advanced upon the security of the mortgage.

From this background of the law relating to mortgage and a proceeding
by way of a hypothecary action, we would move to consider the nature and the
exercise of judicial power. Article 4 of the Constitution which lays down the
manner in which the sovereignty of the People shall be exercised and enjoyed,
specifically provides in sub-paragraph (c) that the judicial power of the People
shall be exercised by Parliament through Courts and institutions, created and
established or recognized by the Constitution, or created and established by
law. The essential concomitant of the exercise of judicial power is set out
succinctly and effectively in Article 105(1) of the Constitution which reads as

ollows : .

“Subject to ‘the provisions of the Constitution, the institutions for the

administration of justice which protect, vindicate and enforce the rights

-of the People shall be -

(a)  the Supreme Court of the Republic of Sri Lanka,

(b) the Court of Appeal of the Republic of Sri Lanka,

(d) the High Court of the Republic of Sri Lanka and such other
Courts of First Instance, tribunals or such institutions as

Parliament may from time to time ordain and establish.”

Here, we see the practical implications of the exercise of judicial

sower from the perspective of its process and objective. The process is the
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