NIHAL SRl AMERESEKERE rca, rcma.
BUSINESS & MANAGEMENT CONSULTANY

BY HAND
29" July 2003

Her Excellency the President, Chandirka Bandaranaike Kumaratunga,
President’s House, '

Janadhipathi Mawatha,

Colombo 1

Your Excellency,

“INLAND REVENUE [SPECIAL PROVISIONS| BILL CHALLENGE”

I thank Your Excellency for the prompt action taken, as disclosed in the media, on my representations,
particularly on my Letter dated 25.6.2003, which was addressed to the Hon. Prime Minister, with copy to
Your Excellency and the Hon. Attorney General and the Heads of the Government Authorities
responsible for enforcing the Statutes, surreptitiously brought under the guise of a purported Inland
Revenue Act.

I appreciate the action taken by Your Excellency in the national and public interest, and for the benefit of
the impoverished masses by promptly submitting a Note to the Cabinet of Ministers, directing that the
purported Inland Revenue Act No. 10 of 2003 be suspended immediately and repealed.

None of the Government Officials to whom my aforesaid Letter was copied i.e. namely, the
Commissioner General of Inland Revenue, Director General of Customs, Director General of Excise,
Controller of Imports & Exports, Controller of Exchange, Governor Central Bank Sri Lanka, Chairman of
the Commission to Investigate Allegations of Bribery or Corruption, have responded, even though, I had
exhorted them, in the public interest, to concur with or refute or controvert any of the facts in my said
Letter. Thus the facts stated in my said Letter stand undisputedly admitted by each and every one of

them.

Very recently I received a copy of a Letter from the Office of the Prime Minster forwarded to the
Secretary, Ministry of Finance, requesting him to take necessary action regarding my aforesaid Letter and
to send a reply to me, with copy to the Hon. Prime Minister to apprise him thereof. However, to date, I
have not received a reply from Secretary, Ministry of Finance. '

In the meanwhile, I have filed today a further Application in the Supreme Court challenging the Bill
placed on the Order Paper of Parliament on 25.7.2003 to extend the date of this purported Income Tax
Amnesty from 1.7.2003 to 15.8.2003, in that, the said Bill by reference incorporates all the provisions of
the said purported Inland Revenue (Special Provisions) Act No. 10 of 2003. I enclose a copy of the
Petition and draw Your Exceller.cy’s kind attention particularly to paragraphs 11 c) on page 19 and
paragraphs 14, 15, 16, 17, 18 and 19 on pages 20 to 22 thereof.

Yours truly,

Nihal Sri Amere's-t;kere
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Hon. Ranil Wickremasinghe, M.P.,

Prime Minister of the Republic of Sri Lanka,
Temple Trees,

Colombo 3.
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Dear Prime Minister, 2

Daily News Report on 19.6.2003 under the Caption -
“Cabinet extends Tax Amnesty to Aug. 15”

[ write with reference to my Letter dated 2.6.2003 on the misleadingly titled “Inland Revenue (Special
Provisions) Bill”, to which I have had no response. | enclose a photocopy of the above News Report under the
name of Journalist, Ravi Laduwahetty, in the front page of the Daily News of 19.6.2003, and quote below the
first 2 paragraphs of the said News Report;

“The Cabinet of Ministers, at its meeting last night, decided to extend the closing date for the tax amnesty
from June 30 to August 15 this year”

“Prime Minister Ranil Wickremasinghe told his Ministers that the decision to extend the amnesty would
give would-be tax payers the opportunity of curing any past defaults and becoming legitimate tax payers
with effect from April 1, 2003, political sources told the Daily News last night”

Camouflagingly titled an “Inland Revenue Bill”, the provisions of it go beyond the scope and ambit of
“taxation”, whilst the word “tax” is consistently misleadingly used right throughout - a sheer deception !

The word “tax” is defined only at the end of Section 13 i.e. ““tax” shall include any tax, levy, penalty
(including any penalty in respect of any offence), forfeiture or fine payable or levied under any of the laws
referred to in the Schedule hereto”. Appallingly, the definition of the word “tax” goes beyond the known
realms of the English Language ! Would not the above words “penalty payable”, not only mean pecuniary
payment of fines, but also, include “paying the penalty of imprisonment or jail sentences” ? If not, how and
why ?

Some of the Laws included are Laws that “do not come within the purview” of “Inland Revenue” i.e. the
Customs Ordinance (including the Code of Intellectual Property Act vide Section 166 thereof), Exchange
Control Act, Import & Export Control Act, Excise Ordinance and Excise (Special Provisions) Act.

I am advised that some of the Offences under the above Acts include, Scheduled un-bailable Offences under the
Criminal Procedure Code, punishable under the Penal Code, for which immunity / pardon from investigations /

- prosecutions / convictions cannot be granted under the guise, ruse and “smoke screen” of a purported “Income
Tax Amnesty”. The Authorities enforcing the above Laws, do not impose “taxes”, but levy duties and impose
fines and penalties, and institute prosecutions for frauds, crimes and offences punishable with imprisonment;
including the seizure / forfeiture of prohibited items.

Under Article 34 of the Constitution only the President of the Republic has been solely and exclusively vested
with Constitutional power to: grant pardon, grant any respite, substitute a less severe form of punishment,
or remit the whole or any part of any punishment imposed or of any penalty or forfeiture due to the
State.

Would not the Offences under the above Laws, inter-alia, include the following ?

- smuggling, including smuggling of restricted / prohibited items, such as drugs and
narcotics, firearms and security sensitive equipments.

- violations of the provisions of the Intellectual Property Act enacted to protect consumer
interests, inter-alia, preventing unlawful/spurious products and/or imitations in the market

- distilling of illicit brew of liquor such as Kasippu, etc and bootlegging,

- dealing in narcotics, cannabis, opium and cultivating of ganja

- import and/or export of items prohibited in the national or public interest

- Exchange Control violations detrimental to the national economy

- Money laundering in connection with narcotics, drug peddling, human trafficking and
terrorism banned under international conventions / treaties entered into by Sri Lanka.
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Included in the purported “Income Tax Amnesty” are also the Turnover Tax Act, National Security Levy Act,
Goods & Services Tax Act, Stamp Duty Act, Betting & Gaming Levy Act, which are not “income taxes”, but
statutory revenue levies imposed on the public and, inter-alia, collected on behalf of the state by persons, who
- have no right or title, to retain such funds collected from the public, which are State property.

Though stated that this purported “Income Tax Amnesty” is “with a view to securing the future compliance
with the prevalent tax laws”, there is no provision to secure and ensure such compliance, where offenders /
law breakers have been granted immunity with impunity ! On the contrary, would not this purported “Income
Tax Amnesty” grant refuge /fo and encourage the perpetration of crimes ‘fagainst society, defrauding State
revenues, and eroding the rufe of law, whilst undermining the arduous efforts of public officers enforcing the
above Laws, at times with risk te their own lives ?

Would not the above, inter-alia, afford an opportunity to a person to fraudulently declare a considerable value of
“fictitious” movable assets (other than cash), which are debarred from being verified (vide Section 3 (1) read
with Section 4 (2) ), and thereafter continue to evade paying any income tax in the future years, on the basis
that he finances himself, as well as any others, on such “fictitious” movable assets declared as at 31.3.2002 ?
Likewise, could not a person declare a “fictitious” loss as at 31.3.2002, as per his declaration, which is mandated
10 be accepted and continue to evade paying income tax in the future years, carrying forward such “fictitious”
loss declared ? What a contradiction it would be to securing and ensuring future compliance ?

“Declaration” is to be exclusively and solely made to the Commissioner General of Inland Revenue or a
Commissioner authorised by him, and not to any other Authority enforcing any of the above other Laws,
and could be made by any person in Sri Lanka or abroad, even by a foreigner, including an international
terrorist, a money launderer, or any fugitive from the law.

The Commissioner General of Inland Revenue (or the authorised Commissioner) is_debarred from
ascertaining the correctness of any declaration. Section 4 (2) states that “tax specified by such person as
being the amount of tax paid by him shall be accepted by the relevant authority” (The word “tax” has to
be understood in the context of its perverse definition under Section 13). The Commissioner General of Inland
Revenue in terms of Section 2 (4) is compelled to give a mere acknowledgement in writing of a receipt of a
declaration. The contents of the declaration is unknown / undisclosed; and cannot be communicated to any
other, including the Authorities enforcing the above other Laws. Would this not also include even the
Assessors enforcing the Inland Revenue Act ? If so, how would future income tax compliance be secured and
enforced correctly ?

There is no disclosure of nexus and/or co-relationship between the value or volumes of items declared by a
Declarent to the Commissioner General of Inland Revenue and any related transaction/s and/or offence/s and/or
crime/s and/or fraud/s perpetrated under the above other Laws. The strict and absolute secrecy provisions as per
Section 6 would prevent and debar the Commissioner General of Inland Revenue from even
communicating the contents of any declaration to any one of the other Statutory Authorities enforcing the
above other Laws. Under Section 4 (2) these Statutory Authorities are required to accept the “tax” (vide its
perverse definition in Section 13) specified by the Declarent, regardless of the nexus / co-relation with the
Declarent’s declaration made to the Commissioner General of Inland Revenue ! What a paradox !

Would this not enable a Declarent to dictate his own fines and/or penalties and reclaim, as a matter of right
any prohibited items seized / forfeited under the Customs Ordinance, including arms, ammunitions, narcotics,
drugs, etc., with Section 4 (1) stipulating “notwithstanding anything to the contrary in any other law”, and
Section 7 (b) giving the right to a Declarent to recover a refund of “tax” (which includes forfeited goods as per
the perverse definition of the word “tax” in Section 13) ? Would the right to dictate the penalty by a Declarent,
also entitle him to dictate vis-a-vis a penalty a Declarent has to pay by way of a custodial sentence i.e.
imprisonment ? Would it not be a travesty of justice ?

The details of a declaration in view of the strict and absolute secrecy provision of Section 6 could not be
ascertained / questioned / verified and the “mere flaunting of the acknowledgement receipt” given by the
Commissioner General of Inland Revenue to a Declarent, would debar all law enforcement authorities from
questioning / investigating / prosecuting such Declarent !

Section 3 (1) grants full immunity from any investigation or prosecution for any offence under any of the above
Laws, including the manner in which any assets were funded, or the sources of income or assets, or any
matter_related to_or_incidental thereto. Section 4 (1) also stipulates that any investigation or prosecution
“potwithstanding anything to the contrary in any other law” shall be withdrawn in respect of a Declarent.







