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President of Sri Lanka

Reference under Artide 129 (1) of the Constitution
of the Democratic Socialist Republic of Sri Lanka 1978

(
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WHEREASin terms of Article34 of the Constitutionof the DemocraticSocialistRepublicof Sri

Lanka 1978 (hereinafter referred to as "the Constitution") the Presidentof the Republicis

vestedwith the powerof 'grant of pardon'in termsthereof: quote -

"(a) grant a pardon,either free or subjectto lawful conditions;

(b) grant any respite,either indefiniteor for suchperiod as the Presidentmay

think fit, of the executionof anysentencepassedon suchoffender;.

(c) substitutea lesssevereform of punishmentfor any punishmentimposed

on suchoffender;or

(d) remit the wholeor any part of any punishmentimposedor of any penalty. .

or forfeitureotherwisedue to the Republicon accountof suchoffence."
/

ANDWHEREASthe Inland Revenue(SpecialProvisions)Act No. 10.2003,as amendedby Act
No. 31 of 2003,(hereinafterreferredto as"the Act"), more particularlySections3, 4, 8 and 10

thereof, readtogethe~with the definitionsof the words "Authority", "investigation","offence",

"tax" and ''tax in dispute" given in Section 13 thereof, and read in the contextof the severaf

Statutesscheduledto the said Act, purport to empowerthe CommissionerGeneralof Inland

Revenueand/orthe ExchangeControllerand/or the Controllerof Imports & Exportsand/or the. .

CommissionerGeneralof Exciseand/or the DirectorGeneralof Customsand/or the Minister'of

Finance,to grant full immunity from any investigationor prosecutionand/or to withdraw any

pending investigationand/or prosecutionat whateverstage, notwithstandinganything to the

contraryin anyother law.
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ANDWHEREASI am advised,that offencesunder certainof the Statutes scheduledto.the.said
Act ~re scheduled non-bailable offences under the CriminalProcedure Code, punishable under

the Penal Code, and whist, inter-alia,Sections 3 and 4 of the said Act purport to grant immunity

from any investigation or prosecution for such offences under the said Statutes and/or

empower the withdrawal of any pending investigation or prosecution io respect of such

offences, notwithstanding anything to the contrary in any other law

ANDWHEREASthe Republic,as a member of the UnitedNations,being bound by the United

Nations Security Council Resolution 1373 of 28~9.2001, to deal with terrorism, the Minister of

Foreign Affairs gazetted Regulations 01116.10.2001 under the United Nations Act No. 45 of

1968, inter-alia, to freeze and forfeit property, funds, or financial assets of persons directly or

(t\ indirectlyconnected with terrorist organisations'or terrorist acts, etc. and whist, inter-alia,'<.

Sections 3 and 4 of the said Act purport to grant full immunity for such property, funds, or the

finandal assets of persons directly or indirectly connected with terrorist organisations.or

terrorist acts and empower the withdrawal of any pending investigation or prosecution ~~

respect of such offences, notwithstanding anything to the contrary in any other law

ANDWHEREASthe Republicis also bound by internationallaw and treaty obligationsto deal,

inter-alia,with drug peddling,arms dealing,counterfeiting,money lau~dering,etc., and Article

27 of the Constitutionlays down directiveprinciplesof State policyand fundamentalduties

stipulatingthat the State shall endeavour to foster respect for international law and treaty

obligationsin dealings among nations, and whist, inter-alia,Sections 3 and 4.of the said Act

. purport to grant full immunityfor such offences and empower the withdrawalof any pending

I. (t~ investigationor prosecution in respect of such offences, notwiths~andinganything to the

contrary in any other law

ANDWHEREASby the application of the provisions of the sai~ Act, undue and unconscionable'

financial bonanzas and privileges have been / are being conferred upon a privileged few

unjustly enriching them by writing-off cognisable statutory dues to the State and thereby

causing cognisable losses to the Republic; and also creating a spedal class of people above the

Ruleof Lawby grantingimmunityand/orpardonto suchspedal classof peopleand thereby' .

eroding the Rule of Law: knowinglyconferring benefit on oneSelf or another and "causingloss to

the Republicis a offenceof corruptionpunishableunder the BriberyAct .
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. ,ANDWHEREASthe DirectivePrinciplesof StatePolicy.and FundamentalDuti~ enshrinedin
Article 27 of the Constitution stipulate that such Directive Principlesof State Policy and

FundamentalDutiesshall guide Parliament,the Presidentof the Republicand the Cabinetof

Ministersin the enactmentof laws and the governanceof the Republic;including~the equitable
distribution among all citizens of the material resourcesof the community and the social

product, so as best to subservethe commongood; the establishmentof.a just socialorder in

which the meansof production,distributionand exchangeare not concentratedand centralised

in the.handsof a privilegedfew, but are dispersedamong,and ownedby, all the peopleof the

Republic;raisingthe moralstandardsof the people;and further stipulatingthat the State.shall

eliminate economicand social privilege and disparity; and that State shall ensure that the

operation of the economicsystem does not result in the concentrationof wealth and the

meansof productionto the commondetriment

ANDWHEREASupon beingapprisedof the gravity of the foregoing, I, as the Presidentof the

Republicand the Headof the Cabinetof Ministers,submitteda Note to Cabinetin June 2003,

setting out some of the foregoing, requiring that the said Act be repealed,(th~ Bill thereof
havingbeen approvedin my absenceby the Cabinetof Ministers);and regardlessof my said. '

requirement, the Cabinet of Ministers subsequentlyeXtendedthe date for th~ making of .~

declarationsunder the said Act from 30.6.2003 to 31.8.2003by the amendingAct No. 31 of ::

2003
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ANDWHEREASall Membersof Cabinet,Membersof Parliamentand otherpublicofficers,upon
. ,

assumptionof such publicoffice, have solemnlydeclaredand affirmed or sworn, that eachof
them shall uphold and defend the Constitutionof the Republicunder and in terms of the
applicable Articlesin the Constitution.

ANDWHEREASthe question has arisen, as to whether the foregoing in fact and in law

tantamounts to an infringementand/or usurpationof and/or encroachmenton and/or alienation

ofthe powersvestedinthe Presidentof the Republicunderthe Constitution I

ANDWHEREASfurthermore in the light of the foregoing, doubts have been .expressedwith

regard to the constitutional consistency and/or validityof the provisions of the said Act
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AND WHEREASin the context of the foregoingit appears to me that questions of law hereinset

out have arisen or are likelyto arise and are of such nature and of such public importance, that

it is expedient to obtain the opinion of the Supreme Court of Sri Lanka thereon

NOWTHEREFOREin the exercise of the powers conferred upon me under and in terms of

Article 129 (1) of the Constitution, I, Chandrika Bandaranaike Kumaratunga, President of the

Democratic Socialist Republic of Sri Lanka do hereby refer the following questions to the

Supreme Court of Sri Lanka for consideration and report thereon within ten (1~) days from the
date hereof,

As to whether, one or more of the provisions of the said Act,

a) has or have infringed and/or usurped and/or encroached on and/or alienated the powers

vested in me, in terms of the Constitution, as the President of the Republic ?;

b) is or are inconsistent with and/or violative of and/or prohibited / debarred by 'the
Constitution?

c)

"~",;,
-~:
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is or are inconsistent with the Rule of Law and/or has or have alienated the judidal .j~

powerof the /?eople?

d)
State policyand fundamental .~~..:0:10...~..
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has or have grossly violatedthe directive principlesof
duties?

e) has or have been violative of intemationallaw and/or treaty c;>bligations?

f) tantamounts or ~ntamount to the commission ,of the offence of corruption under and in
terms of the BriberyAct? :

g) tantamounts or tantamount to the misappropriation~f publicfunds, which have been

reposedin trust by the people?

On this oathDay of March 2004

Chandrika Banaa
President of the Democratic
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