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31ST RESPONDENT - RESPONDENT

TO: HIS LORDSHIP THE CHIEF ]USTICE AND THEIR LORDSHIPS THE
OTHER HONOURABLE JTUDGES OF THE SUPREME COURT OF THE
DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

On this 7t day of July 2009

The Petition of the 8% Respondent-Pe’dtioner abovenamed (hereinafter
referred to as “the present Petitioner”) appearing by his Attorneys-at-Law
Mahinda Haradasa, Sittampalam Kumaranathan, Nimal Weeraratne, Hareed
Mohamed Zafrullah, Kumutharanjani Nandakumar, Rajaratnam Selvaskandan,
Ravidranath Perera, Yasmin Haradasa, Sita Vinothini Amarasekara practicing in
Partnership under the name and style and firm VARNERS with their Assistants
Surani Wickramaratna, Geethangam ]ayasundara, Nilanthi Perera, Lankika
Dayaratne, Rosheni Wickremaratne, Radeeka Tlssera, Shamini Halpe, Mihirini
Perera, Lanka Bandara, Lékshika Ketawalage, Nadhra Zanoon, Pubudu de Silva,
Lakdini Perera Herath, Anushka Samarasinghe, Anuruddha Wijayarathne and

Manahari Wickrama states as follows:

1. The present Petitioner abovenamed was appointed in April 2004, as Secretary,
Ministry of Finance and Planmng/ Secretary to the Treasury by His Excellency
the President in terms of Article 51(2) of the Constitution. His Excellency the
President being also the Minister of Finance and Planning, the present
Petitioner whilst functioning in the said post was subject to the direction and
control of His Excelleﬁcy the President. At the time _material to the above
Application, the present Petitioner held the said post of Secretary, Ministry of
Finance and Planning/Secretary to the Treasury and was cited as the 8t

Respondent in SC FR Application No. 209/2007.




His Lordship the Chief Justice the Hoﬁourable Sarath N. Silva, and Their
Lordships Justice R ANG Amaratﬂnga and Justice D J de S Balapatabendi
A delivered‘ judgment in the said Application on 21st July 2008 granting
speciﬁeally “the relief prayed for in paragraphs (g), (h) and (i) of the prayer to
the Petition” in the said Application, Which are in the following terms:

(1) Make Order declarmg that the execution of the instrument of grant
" (P30) purporting to transfer the Bloemendhal land A8-R2-P21.44 to
fLanka Marine Services Limited (19t Respondent) had been carried out

mna Wrongful unlawful and fraudulent manner;

(i)  Make Order deelaring that the execution of the instrument of grant
(P30) purporting to transfer the Bloemendhal land A8-R2-P21.44 to
- Lanka Marine Services Limited (19% Respondent) is fraudulent and ab

mitio mvahd null and Vo1d and of no force or avail in law;

(iii) - Make Order Cahceling, aﬁﬁulling and making void the instrument of
- grant (P30) purpotting to transfer the Bloemendhal land A8-R2- P?_l 44
to Lanka Marine Services Limited (19t Respondent)

The1r Lordq}ups dlrected the present Pet1t1oner to pay a sum of Rs.500,000/=
‘as compensation to State on the basis that his conduct was arb1trary, ultra
vires, biased and /colluswe.nHowever, their Lordships did not grant specific
relief as prayed for in par'ag;raphs (0), (@) and (r) against‘ the present
Petitioner. . |

The present Petitioner respectfully states that he is not guilty of any
misconduct and for that reason will take appropriate legal action to move

- -Your Lordships’ Court to establish the same.

The present Petitioner by letter dated 25th ]uly 2008 addressed to His
"Excellency the President stated that he would be paying the said sum of

Rs.500,000/ = as directed ny Your Lordships’ Court and noted that thfoughout
~ his career in public service he had ”iﬂaintained the highest level of honesty
and integrity and ..... discharged ..... duﬁes with utmost eommitmént in good
faith and in the best interests of the country, and never compromised under
any circumstances the public interest...”. By the said letter, the present
Petitioner requested His Excellency the President to relieve him of the
~ responsibilities as Secretary, Ministry of Finan ce and Planning/ Secretary to

the Treasury at the earhest convenience.

| marked “A”
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- Planning/Secretary to the Treasury, but was required to continue to fun

Thé present Petitioner paid the said sum of Rs.500,000 /= as compensation to
the State on 28. 07. 2008,

In response to his said letter marked “A”, by letter dated 31t July 2008, the
Secretary to the President informed the present Petitioner that the President
appreciated his concerns but required him to continue to serve until a suitable

replacement was found.

The present Petitioner annexes hereto a true copy of the said letter dated 31. 07. 2008

marked “B”.

On 17t September 2008, the Secretary to the President informed the present
Petitioner that as requested by his letter of 25t July 2008, he had been relieved
from the post of Secretary, Ministry of Finance and Planning/Secretary to the

Treasury with effect from 17t September 2008.

The present Petitioner annexes hereto a true copy of the said letter dated 17. 09. 2008

marked “C”.

The present Petitioner received a notice dated 3d Qctober 2008 from Your

"Lordships” Court requiring him to appear before Your Lordships” Court on 8t

Qctober 2008 and feVeal to Court whether the Rrésent Petitioner was

continuing to:

(i) hold office under the Republic and if so, the nature of such office and

the place at which he is functioning;

(i) ~ whether he is holding office in any establishment in which the
Government of Sri Lanka has any interest, purporting to represent the

interest of the Government of Sri Lanka and if so the nature of such
office.

On 8t October 2008, the present Petitioner appeared before Your Lordships’

Court represented by Counsel.
The present Petitioner states that Counsel appearing on his behalf submitted

that within 04 days of the Judgment, the present Petitioner had submitted his

resignation from the post of Secretary, Ministry of Finance and

found.
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Counsel furt her subrmtted that the present Petitioner had already resigned as
Chairman Sri Lankan Airlines and did not hold office in any Government

establishment or in any establishment that the Government had any interest

~and apologized for having held office which Counsel submitted was pursuant

to His Excellency the President requiring him to continue to serve as

~aforesaid. Your Lordships’ Court made Order in the following terms:

"Bh Respondent is glven time to f11e appropriate Affidavit in which he may
consider mcludmg the said expressron of regret and a firm statement that he.

would not hold any office in any Government institution either directly or

mdlrecﬂy or purport to exercise in any manner executive or admin

functions. “ ) ‘ /f &

Your Lordships’ Court also directed that the case be meréi
October 2008 for a final Qrder. : B

R

. leth Octo_ber.ZOO& in which he staited, inter alia, as follows:

“1 state that I do not hold office under the Republic or in any
establishment in which the Government of Sri Lanka has an interest,

purporting to represent the Government of Sri Lanka and I will not hold

office in _any Government “institution either directly .or_indirectly or

purport to exercise in any manner executrve or administrative func’clon

A true copy of the said Aﬁzdavu and the annexures thereto are annexed hereto

compendiously marked “D”.

On 20t Octobel 2008 when the case was mentloned before Your Lordships’
Court, Counsel representing the present Petitioner submitted that the
requisite affidavit had been filed and Your Lordships’ Court made order that

the case be mentioned on 15th December 2008, on which date the proceedmws

© were terminated.

The present Petitioner received a letter dated 25% May 2009 from the Secretary
to the President directing the present Petitioner to resume duties as Secretary,
Ministry ‘of Finance and FPlanning and Cecretarjy to the Treasury In the sard

Jetter the Secretary to the President stated, inter alia - P \E
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* In the said letter the Secretary to the President stated further as follows:

(1) that with the successful liberation of the North and East the country
needs to embark on a massive development programme and that the
country is confronted with several challenges that required to be
managed to restore the desired socio economic progress, the impact of
the global economy that is confronted with a financial crisis being one

such major challenge;

(if) - that several major infrastructure development activities are in the final
stage of implementation and many others are to be launched for which

domestic and external fundmg and other resources need to be

mobilized;

(iii) ~ that the implementation of post-war development programumes in the

North and East also demand experienced and committed public

officers.

“ As we know, His Excellency the President accepted your resignation from
the post of Secretary, Ministry of Finance and Planning and other positions in
the Government reluctantly, in view of your insistence. Considering the vast
knowledge and experience you command while acknowledging your honesty
and integrity, His Excellency the President is of the.view that it is a waste that
your services are not available to the Government, particularly in the present
context. In this background, His Excellency the President has instructed me to
inform you to resume duties as Secretary, Ministry of Finance and Planning

and assist the Government in its endeavours.”
A true copy of the said letter dated 25. 05. 2009 is annexed hereto marked “E”.

‘Responding to the said letter, the present Petitioner by his letter dated 34 June
2009 re-iterated that he had always conducted himself with utmost propriety
and that he is not guﬂty of any wrongdoing. In the said letter, the present
Petitioner also expressed his gratitude to His Excellency the President for the
confidence placed in him and stated that he was unable to make a
commitment in response to His Excellency’s direction to resume office in view
of the undertaking contained in the Affidavit dated 16t October 2008, ..o,
tendered by the present Petitioner pursuant to the Order made by Your_
Lordships” Court. (A true copy of whlch said Affidavit has been ;mné\(ed

hereto marked “D”).

A true copy of the said letter dated 3 June 2009 is annexed hereto marked ”
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Thereafter the preseh’t Petitioner -was summoned by ‘His Excellency the

President and His Excellency 1mpressed upon him that his services as the

Secretary, M1mstry of Finance and Plannmg /Secretary to the Treasury were

_urgently required in the national interest. The present Petitioner submits that

His Excellency the President is vested with the power under Article 52(1) of
the Constitution to ‘app‘oin’c a Secretary to each Ministry. A Secretary holds

- office under Article 52(3) of the Constitution, until the dissolution of the

' Cabinet of Ministers or upon a determination by the President which results

in the releVanf Ministry ceasing to exist.

In the circurmstances, the present Pe’citionef makes this Application to Your
Lordships’ Court for relief as hereinafter prayed for, in order to enable the
present Petitioner to comply with the direction of His Excellency the
President that the present Pet1t10ner s services are required in the natioral

interest.

The present Petitioner has given notice of this Application to the Attorney

General and proof of same is annexed, to the accompanying motion.

The presenf Petitioner has not p:eviodsly invoked the jurisdictidn of Your

‘ LOr‘dships’ Court in respect of this matter.

WHEREFORE the 8tt Respbndent—l"etitioner ?rays that Your Lordships” Court be

pleased -

(a) to make order r‘elieving the present Petitioner of the undertaking
contained in paragraph 13 of the said Affidavit dated 16th October 2008
tendered by the present Petitioner pursuant to the Order of Your

Lordships’ Court and produced marked “D” to this Application;

(b) to grant such other and further relief as to Your Lordshi'ps"Court

seem fit and meet.

\/C"L&@

ATTORNEYS-AT-LAW FOR TEXS]




